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1 HC Deb 14 December 1999 vol 341 col 152 (Jack Straw, Second Reading of the 
Terrorism Bill 2000). 
2 A & Others v SSHD (2004) UKHL 56, [97] (Lord Hoffmann) (the ‘Belmarsh’ case). 
3 Home Office, Pursue, Prevent, Protect, Prepare: The United Kingdom’s Strategy for 
Countering International Terrorism (Cmd 7547, 2009) 70 (CONTEST). 
4 See below p14-17. 
5 As to the nature of pre-charge detention, see below ch 3 p 118-119, 126-128 and in 
particular 172-186. As to internment, see ch 3 p 121-123. For post 9/11 internment, see 
ch 3 p 152-156. 
6 The pre-charge detention regime is subject to strict limits and requires evidence of an 
ongoing investigation: see ch 3 p172. In the absence of available removal strategies (see 
below ch 5), detention without charge is not currently permissible in England and Wales: 
see ch 3 p 160-163. Introduction and Methodology 
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7 For a discussion of these control orders (and the post-2011 regime), see below ch 4. 
8 See below ch 5. 
9 See, for example, A and Others v SSHD (2004) UKHL 56 [74] (Lord Nicholls): ‘Indefinite 
imprisonment without charge or trial is anathema in any country which observes the rule 
of law’; see generally Lord Phillips, ‘Impact of Terrorism on the Rule of Law’  [2007] 
Speech to American Bar Association Conference, 
<http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/lcj_american_bar_as
soc_031007.pdf> accessed 2 January 2012; the discussion of Aileen Kavanagh, 
‘Constitutionalism, counterterrorism and the courts: changes in the British Constitutional 
landscape’ [2011] IJCL 9(1) 172, 173; Michael Fordham, ‘The Rule of Law and Civil 
Restraint: Cheating the Criminal Law’ [2011] JR 336; KD Ewing, Bonfire of the Liberties: 
New Labour, Human Rights, and the Rule of Law (OUP, 2010); Owen Fiss, ‘The War 
Against Terrorism And The Rule Of Law’ [2006] OJLS 235; Seung-Whan Choi, ‘Fighting 
Terrorism through the Rule of Law?’ [2010] Journal of Conflict Resolution 54, 940; James 
A Goldston, ‘The Rule of Law Movement in an Age of Terror’ [2007] Harvard Human 
Rights Journal 15. Exposition of the concept is provided below, ch 2 p 54-62. 
10 See generally ch 2 p 57-59 below. The right to be free from arbitrary detention is 
protected by Article 5(1) ECHR (see Aksoy v Turkey ECtHR 1996-VI, § 76). See 
particularly the exposition of arbitrariness in A and Others v United Kingdom, App 
3455/05 (ECtHR, 19 February 2009) [162-164]. From the perspective of control orders, 
see e.g. Henry Porter, ‘The freedom bill will mean nothing if we keep repressive 
measures like control orders’ Guardian (London, 7 November 2010) 
<http://www.guardian.co.uk/commentisfree/2010/nov/07/freedom-bill-repressive-control-
orders> accessed 10 November 2011. More broadly, in the context of stop and search 
powers, see Gillan and Quinton v United Kingdom App no 4158/05 (ECtHR, 12 January 
2010) [79]. From the perspective of certainty, see e.g. Matthew Waxman, ‘Detention As 
Targeting: Standards of Certainty And Detention of Suspected Terrorists’ [2008] 
Columbia Law Review 1365. 
11 Fiona De Londras and Fergal F Davis, ‘Controlling the executive in times of terrorism: 
competing perspectives on effective oversight mechanisms’ [2010] OJLS 19. In relation to 
detention provisions, see below ch 3 p 126-127, 134, 142, 148, 151, 155, 173-177,179-
181; in relation to control orders, see ch 4 p 212-215, 225-226, 236-237, 250;  from the 
perspective of removal strategies, see ch 5 p 289, 312-313, 333-336. Introduction and Methodology 
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12  In  relation  to  Northern  Ireland-related  terrorism,  see  the  analysis  around  the 
introduction of the Prevention of Terrorism Act 1974 following the Birmingham Bombs: ch 
3 p 126-127. In relation to the response to 9/11 in England and Wales and in the USA, 
see respectively ch 3 p 143-152 and p 152-154. For a discussion of the response to the 
7/7 attacks on the London transportation network, see ch 4 p 213. 
13 The human rights doctrine of ‘proportionality’ forms an important limb to the thesis and 
is  considered  below:  ch  2  p  94-100.  From  the  perspective  of  detention  mechanisms, 
perhaps  the  most  famous  and  relevant  jurisprudence  came  with  the  House  of  Lords’ 
judgment in the ‘Belmarsh’ case, which reaffirmed the decision of the lower courts (A & 
Others v SSHD, SIAC No SC/157/2002) that the powers of indefinite detention without 
charge were disproportionate since they discriminated between UK and foreign national 
terrorist suspects: A and Others v SSHD [2004] UKHL 56, [42-43] (Lord Bingham). As to 
the rulings that have declared control orders to be disproportionate, see e.g. below ch 4 p 
233. For a discussion regarding the rhetoric of ‘balance’, see ch 2 p 94. Introduction and Methodology 
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14 The  detail  of  these  doctrines  is  well  established  and  not  routinely  included  in 
scholarship in the area. See Clive Walker, Terrorism and the Law (OUP, 2011); Clive 
Walker, Blackstone’s Guide to The Anti-Terrorism Legislation (2
nd ed, OUP 2009); Aileen 
Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University 
Press 2009); Fiona de Londas and Fergal Davis, ‘Controlling the executive in times of 
terrorism:  competing  perspectives  on  effective  oversight  mechanisms’  (2010)  30(1) 
Oxford Journal of Legal Studies 19; Oren Gross, ‘Chaos and Rules: Should Responses to 
Violent  Crises  Always  Be  Constitutional?’  (2003)  112  Yale  Law  Journal  1011;  Mark 
Tushnet,  ‘Controlling  Executive  Power  in  the  War  on  terrorism’  (2005)  118  Harv  Law 
Review 2673. For discussion as to the rule of law specifically, see Tom Bingham, The 
Rule of Law (Penguin 2010); Colin Turpin and Adam Tomkins, British Government and 
the Constitution (6
th edn, Cambridge University Press 2007) ch 2; AW Bradley and KD 
Ewing, Constitutional and Administrative Law (15
th edn, Pearson 2011) ch 6; Joseph Raz, 
‘The Rule of Law and its virtue’ (1997) 93 Law Quarterly Review 195. 
15 Kim Lane Scheppele, ‘Global security law and the challenge to constitutionalism after 
9/11’ (2011) 4 Public Law 353, 356. Introduction and Methodology 
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16 See Walker, above (n14). Walker’s studies are generally accepted as leading the field 
in the UK, though their focus is less on the specific executive measures considered here 
and more on the general corpus of counter-terrorism law that has evolved in recent years. 
17 See, for example, Aileen Kavanagh, Constitutional Review under the UK Human Rights 
Act (Cambridge University Press 2009); Fiona de Londas and Fergal Davis, ‘Controlling 
the executive in times of terrorism: competing perspectives on effective oversight 
mechanisms’ (2010) 30(1) Oxford Journal of Legal Studies 19; Gross (n 14); Tushnet (n 
14); Adrian Vermeule, ‘Holmes on Emergencies’ (2009) 61 Stanford Law Review 163; 
Eric Posner and Adrian Vermeule, Terror in the Balance: Security, Liberty and the Courts 
(Oxford University Press 2007); Adam Tomkins, ‘National security and the role of the 
court: a changed landscape’ (2010) 126 Law Quarterly Review 543. 
18 Several  of  these  suggestions  have  already  been  published:  see  Ben  Middleton, 
‘Rebalancing,  Reviewing  or  Rebranding  the  Treatment  of  Terrorist  Suspects:  the 
Counter-Terrorism  Review  2011’    Journal  of  Criminal  Law  (2011)  Vol  75(3)  225.  The 
contemporary analysis of TPIMs will contribute the lead article to the December 2012 
edition of the Journal of Criminal Law. 
19 Under contract with the Connecticut Public Interest Law Journal- expected Fall 2012 
(Vol 10); 70 pages. Introduction and Methodology 
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20 HM Government, Review of Counter-Terrorism and Security Powers: Review Findings 
and Recommendations (Cmd 8004, 2011) (Counter- Terrorism Review) 37. See below p 
15-17. 
21 Indeed this issue has recently been brought to the fore by the release of individuals 
convicted of the Airlines Liquids bomb plot: see e.g. Tom Whitehead, ‘Convicted terrorists 
released  this  week  ahead  of  Olympics’  Telegraph  (London  19  March  2012) 
<http://www.telegraph.co.uk/news/uknews/law-and-order/9151729/Convicted-terrorists-
released-this-week-ahead-of-Olympics.html> . 
22 See  e.g.  Boaz  Ganor,  ‘Defining  Terrorism:  Is  One  Man’s  Terrorist  Another  Man’s 
Freedom Fighter?’ (2002) Policy, Practice and Research Vol 3(4) 287; Michael Sharf, 
‘Defining Terrorism as the Peace Time equivalent of War Crimes: A Case of too much 
convergence between International Humanitarian Law and Internatinoal Criminal Law?’ 
(2001) ILSA Journal of Internationa and Comparative Law 391; Bruce Hoffman, ‘Defining 
Terrorism’ (1986) Social Science Record vol 24, 6; HHA Cooper, ‘Terrorism- The problem Introduction and Methodology 
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of  the  problem  of  definition’  (1978)  Chitty’s  Law  Journal  105;  Elisabeth  Symeonidou-
Kastanidou, ‘Defining Terrorism’ (2004) 12 European Journal of Crime, Criminal Law and 
Criminal Justice 14; Geoffrey Levitt, ‘Is ‘’Terrorism’’ worth defining?’ (1986) 13 Ohio New 
University Law Review 97; Bruce Hoffman, Inside Terrorism (Columbia University Press 
2006) Ch 1; Ben Golder and George Williams, ‘What is ‘’Terrorism’’? Problems of Legal 
Definition’ (2005) University of New South Wales Law Journal vol 25, 270. 
23 s. 1 Terrorism Act 2000, as amended. 
24 Walker, Blackstone’s Guide (n 14) 12;  A Blick, T Choudhury and S Weir, The Rules of 
the Game: Terrorism, Community and Human Rights (Joseph Rowntree Reform Trust 
2006). 
25 Below, chapter 2 p 61-62. Introduction and Methodology 
! 8!
                                                                              
                                                                             
                                                                                    
                                                                          
                                                                        
               
                                                                     
                                                                             
                                                                            
                                                                             
                                                                        
                                                                            
                                                          
                                                                             
                                                                             
                                                                       
                                                                      
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
26 See Ben Golder and George Williams, ‘What is “Terrorism”? The problems of Legal 
Definition’ (2004) 27(2) University of New South Wales Law Journal 270. The particular 
issue of legitimate industrial action was raised (and rebuffed) during passage of the 2000 
Act: HL Deb 4 July 2000, col 1449. Note Walker’s observations that there is ‘some room 
for doubt’ on this score, and the author’s belief that such industrial action would amount 
to an omission rather than an act, which is not encapsulated by the definition (Walker, 
Blackstone’s Guide (n 14) 10). 
27 s.1(1)(b) TACT 2000. 
28 s. 1(1)(c) TACT 2000. See Walker, Blackstone’s Guide (n 14) 10. 
29 s. 2(a) TACT 2000: Ibid 11. 
30 Lord Carlile, The Definition of Terrorism (Cmd 7052, 2007) 48. Note that the 
government did not adhere to all of Lord Carlile’s recommendations.  
31 See the opinion of Lord Carlile: ‘in our perhaps idiosyncratic Parliamentary system with 
its unwritten constitution, the exercise of the discretion to or not to prosecute or to use 
special legislative powers should be regarded as constitutionally important’ (ibid 36). 
32 ‘After thirty years of hard labor there is still no generally agreed definition of terrorism’ 
Walter Laqueur, No End To War: Terrorism in the Twenty-First Century (Continuum, 
2003) 232.  
33 Uniting and Strengthening America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism Act of 2001, 18 USC § 2331. Introduction and Methodology 
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34 US Department of Defense, Antiterrorism (Joint Publication 3-07.2, 24 November 2010) 
https://rdl.train.army.mil/soldierPortal/atia/adlsc/view/public/25681-1/JP/3-
07.2/JP3_07X2.PDF vii, accessed 11 June 2011. 
35 The  EU  definition  is  still  contingent  upon  the  domestic  law  of  members  states,  but 
classifies  specific  offences  that  ‘may  seriously  damage  a  country  or  an  international 
organisation  where  committed  with  the  aim  of:  seriously  intimidating  a  population;  or 
unduly compelling a Government or international organisation to perform or abstain from 
performing  any  act;  or  seriously  destabilising  or  destroying  the  fundamental  political, 
constitutional, economic or social structures of a country or an international organisation’ 
Art I, European Council Framework Decision of 13 June 2002 on combating terrorism 
(2002 /475/JHA). 
36 G Levitt, ‘Is Terrorism Worth Defining?’ [1986] Ohio Northern University Law Review 
97. 
37 D Tucker, Skirmishes at the Edge of Empire (Praeger 1997) 51. 
38 ‘it would include the activities of a lone, violent and eccentric campaigner against the 
use of electricity; or against laws prohibiting smoking in public places; or Thomas 
Hamilton the loner Dunblane child murderer. Terrible crimes though he committed, 
terrorism is not a suitable label’ Lord Carlile, The Definition of Terrorism (n 30) 7. 
39 Walker, Blackstone’s Guide (n 14) 12. 
40 HL Deb Vol 611, col 1484. Introduction and Methodology 
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41 s. 40(1)(b) TACT 2000. 
42 s. 40(1)(a) TACT 2000. This section inter alia includes the membership or provision of 
support to a proscribed organization, possession of terrorism-related articles or 
documents, terrorism fund raising or money laundering, or weapons training. 
43 s. 40(2) TACT 2000. 
44 For judicial evaluation of the s. 1 definition, see SSHD v DD (Afghanistan)  [2010] 
EWCA Civ 1407. For lengthy analysis of the definition itself, see e.g. European Research 
Project, ‘Defining Terrorism’, Transnational Terrorism, Security and the Rule of Law 
(2008) <http://www.transnationalterrorism.eu>. 
<http://www.transnationalterrorism.eu/tekst/publications/WP3%20Del%204.pdf> 
accessed 28 November 2011. Despite attempts at definitions provided by the United 
Nations Security Council (Resolution 1566 defined terrorism as ‘criminal acts, including 
against civilians, committed with the intent to cause death or serious bodily injury, or 
taking of hostages, with the purpose to provoke a state of terror in the general public or in 
a group of persons or particular persons, intimidate a population or compel a government 
or an international organization to do or to abstain from doing any act’), no uniform 
definition has been adopted.  
45 Lord Carlile, The Definition of Terrorism (n 30) 23. 
46 See, for example, A v UK App no 3455/05 (ECtHR, 20 February 2009). In particular, 
the definition was cited (together with the background to the passage of TACT 2000) in 
Gillan and Quinton v United Kingdom App no 4158/05 (ECtHR, 12 January 2010) [27-29]. 
As to the classification of ‘terrorism’ generally, and in the context of proscription and 
detention mechanisms, the ECtHR held that a previous definition of terrorism is capable 
of being classified as an ‘offence’  for the purposes of Article 5 ECHR: Brogan v United 
Kingdom, App no 11266/84 (ECtHR, 29 November 1988) [51]. Introduction and Methodology 
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47 Some of these amendments were proposed by Lord Carlile (n 30). The s.1 TACT 2000 
definition was augmented by s. 34 Terrorism Act 2006 and s. 75(2)(a) Counter-Terrorism 
Act 2008 (which respectively inserted the words ‘racial cause’ and ‘international 
governmental organisation’ into the definition). These insertions passed without 
significant consternation in Parliament: see HC Deb 3 November 2005, Col 438 Cols 985-
1073; HL Deb 13 December 2005 Col 676 Cols 1118-1246. 
48 Common issues relate to the removal of the ban on the use of intercept evidence in 
court (below p 18), the increased use of the threshold test (below p 17) and the use of 
secret evidence in court (see particularly Joint Committee on Human Rights, Written 
Evidence: The Justice and Security Green Paper, evidence submitted by David Anderson 
QC, Independent Reviewer of Terrorism Legislation, 
<http://www.parliament.uk/documents/joint-committees/human-
rights/Justice_and_Security_Written_Evidence_v6.pdf> 138-155). 
49 Respectively ss.15-18 TACT 2000, ss.3-10 TACT 2000, and ss.57-58 TACT 2000. For 
detailed analysis of these provisions, see Walker, Blackstone’s Guide (n 14) Ch 2-3. 
50 Respectively s. 41 TACT 2000, ss. 44-45 TACT 2000, ss.33-36 TACT 2000, s 22 
Counter-Terrorism Act 2008.  
51 Although note that removal proceedings are routinely triggered when a foreign national 
is released after serving a sentence of imprisonment, whether terrorism-related or Introduction and Methodology 
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otherwise: see below ch 5 p 262-265. It is clear that a designation as a terrorist suspect 
will almost inevitably lead to the conclusion that their presence in the UK is not ‘conducive 
to the public good’. 
52 It is crucial to note that this distinction is valid in the present context since this 
investigation is not concerned with general powers of stop and search and arrest. See the 
opinion of Lord Carlile that in practice, discretion is important (Lord Carlile, The Definition 
of Terrorism (n 30) [60-64]) and Walker’s note that ‘[the breadth of the definition] is often 
moderated by police and prosecutorial restraint’ (Walker, Blackstone’s Guide (n 14) 12). 
53 Christopher Newman, ‘A Chilling Consensus: Political Protest in the ‘War on Terror’ in 
Moran  and  Phythian  (eds),  “Intelligence,  Security  and  Policing  Post  9/11  (Palgrave, 
2008). 
54 With regard to the misuse of stop and search powers in political demonstrations, see 
for example Gillan and Quinton v UK App no 4158/05 (ECtHR, 12 January 2010). 
55 See the dicta of Mitting J, ‘We have not been referred to and are not aware of any 
widely accepted international definition of terrorism which differs in any essential respect 
from [the s. 1 definition] … but we doubt that any international organisation or reputable 
commentator would disagree with a definition of terrorism which had at its heart the use 
or threat of serious or life threatening violence against the person and/or serious violence 
against property, including economic infrastructure, with the aim of intimidating a 
population or influencing a government, except when carried out as lawful act of war’  SS 
v SSHD (SC/56/2009, 30 July 2010) [16]. Both the UK and US working definitions make 
reference to three core elements: threat or use of violence, publicity, with a particular 
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been held to satisfy the s. 1 TACT 2000 definition: see the successful prosecutions of 
Mohamed Abushamma and Rajib Karim: Telegraph, ‘British student admits trying to join 
mujahideen terrorists’ (London, 28 November 2008); BBC News, ‘Terror plot BA man 
Rajib Karim gets 30 years’ (London, 18 March 2011). <http://www.bbc.co.uk/news/uk-
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57 Consideration of the factual adjudication of such issues in court is beyond the ambit of 
this thesis. 
58 s. 1(4)(a)-(d) Terrorism Act 2000. 
59 In England and Wales, for example, indefinite detention powers were deployed only 
against ‘foreign’ terrorist suspects following 9/11; indeed, this distinction between 
indigenous and foreign suspects eventually lead to the demise of the regime (see below 
ch 3 p 159-163). Deportation of terrorist suspects is only possible where an individual is a 
foreign national (see below ch 5 p 261). Different powers of detention and availability of 
judicial review apply in the context of American detainees at Guantanamo Bay: see below 
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in Boumediene v Bush  549 US (2007) Nos 06-1195 and 05-1196 2 April 2007, 35: 
SCOTUS declared that the protection under the US constitution extended to Guantánamo 
Bay notwithstanding contested issues of sovereignty. See below ch 3 p 193-197. 
62 See, for example, the reports of targeted drone strikes:  Ian Cobain, ‘Two British terror 
suspects killed in US drone strikes in Pakistan’ Guardian (London, 18 November 2011); 
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strike’ Reuters (London, 19 January 2012) 
<http://www.reuters.com/article/2012/01/19/us-usa-pakistan-drones-
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<http://www.nytimes.com/2011/10/02/world/awlaki-strike-shows-us-shift-to-drones-in-
terror-fight.html?pagewanted=all>; BBC News, ‘Obama defends US drone strikes in 
Pakistan’ (London, 31 Janurary 2012) <http://www.bbc.co.uk/news/world-us-canada-
16804247> . 
63 White House, National Strategy for Counterterrorism (June 2011)  
<http://www.whitehouse.gov/sites/default/files/counterterrorism_strategy.pdf> 6, 
accessed 30 June 2011; CONTEST (n 3) 70. 
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67 The extent to which this is the case, for example, has formed the basis for changes to 
the control order regime in England and Wales; the new regime purports to create a more 
‘structured’ link between imposition of control measures and the pursuit of a prosecution 
(Counter-Terrorism Review (n 20) 37). 
68 It should be noted that in light of the new regime of TPIMs, it will be difficult to establish 
or continue such practice, since each measure is temporary and cannot last more than 2 
years; this should place a considerable impetus on the government to seek and secure 
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69 David Anderson QC, ‘Control Orders in 2011: Final Report of the Independent 
Reviewer on the Prevention of Terrorism Act 2005’ (March 2012) (David Anderson 
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Prevention of Terrorism Act 2005 (3 February 2011); Final Report (n 69). See in 
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where appropriate, the CPS) who were obliged to keep the possibility of prosecution 
under review throughout the period during which the control order had effect. Rather, it is 
a consequence of the facts’ (ibid 3.51). 
71 Independent Reviewer of Terrorism Legislation, Reviewer’s role: Statutory functions 
<http://terrorismlegislationreviewer.independent.gov.uk/role-of-the-reviewer/>. 
72 The Counter-Terrorism Division of the Crown Prosecution Service (CPS), Successful 
prosecutions since the end of 2006 
<http://www.cps.gov.uk/publications/prosecution/ctd.html#a02>. 
73 See R v Roddis [2009] EWCA Crim 585 and R v Iqbal [2010] EWCA Crim 3215. See 
also, for example, the conviction on February 28 2011 of Rajib Karim, who was 
sentenced to 30 years imprisonment on four counts on the 18
th March 2011 (Duncan 
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purpose connected with the commission, preparation or instigation of an act of terrorism’. 
s. 58(1) provides that ‘A person commits an offence if (a) he collects or makes a record of 
information of a kind likely to be useful to a person committing or preparing an act of 
terrorism, or (b) he possesses a document or record containing information of that kind.’ 
The former offence was prosecuted in the 2010 case of Krenar Lusha; the latter was 
prosecuted in the cases of Ishaq Kanmi, Ilyas Iqbal, Terrence Gavan, Justin Cartwright, 
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75 s. 2 of the Terrorism Act 2006 creates an offence of disseminating a terrorist 
publication inter alia where an intended effect is the direct or indirect encouragement or 
inducement to commit, instigate or prepare an act of terrorism, or where the individual is 
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76 s. 4(1) of the Explosive Substances Act 1883 creates an offence of making explosives. 
The offence was, for example, prosecuted in the 2010 cases of Justin Cartwright, 
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<http://www.cps.gov.uk/publications/docs/code2010english.pdf> accessed 9 January 
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157 For an evaluation of which, see CONTEST (n 3) 24-33. 
158 The Anti-Terrorism, Crime and Security Act 2001, the Prevention of Terrorism Act 
2005, the Terrorism Act 2006, the Counter-Terrorism Act 2008 and the Terrorism 
Prevention and Investigatory Measures Act 2011 are the major provisions in England and 
Wales (and, for the most part, the wider UK). There have also been myriad amendments 
and new powers created by secondary legislation, including Orders in Council. 
159 Below, chapter 2. 
160 Ibid 42. 
161 Congressional Research Service, Memorandum to House Government Reform 
Committee, Terrorist Attacks By Al Qaeda (Declassified, 31 March 2004)  
<http://www.fas.org/irp/crs/033104.pdf> accessed 10 January 2011. 
162 Anoush Ehteshami, ‘9/11 as a cause of paradigm shift?’, Working Paper. Durham 
University; Dominic Johnson and Elizabeth Madin, ‘Paradigm Shifts in Security Strategy: 
Why Does It Take Disasters to Trigger Change?’ in Natural Security: A Darwinian 
Approach to a Dangerous World (eds RD Sagarin & T Taylor) (University of California 
Press, 2008) Ch 13; Edward Lazarus, ‘Did September 11 Cause a Constitutional 
Paradigm Shift?’ FindLaw (3 February 2005) 
<http://writ.news.findlaw.com/lazarus/20050203.html>. Introduction and Methodology 
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163 Below ch 3 p146. 
164 The power to declare an emergency is vested in the President; the National 
Emergencies Act of 1976 (50 USC 1601-1651) provides that a period of emergency will 
last for 2 years subject to Presidential renewal. President Obama implemented the latest 
renewal on September 14, 2010. Letter from the President on the Continuation of the 
National Emergency with Respect to Certain Terrorist Attacks, White House Press Office 
(10 September 2010) <http://www.whitehouse.gov/the-press-office/2010/09/10/letter-
president-continuation-national-emergency-with-respect-certain-te> accessed 11 May 
2011. 
165 Article 15(1) ECHR provides, so far as is material here: 
‘In time of war or other public emergency threatening the life of the nation any High 
Contracting Party may take measures derogating from its obligations under this 
Convention to the extent strictly required by the exigencies of the situation, provided that 
such measures are not inconsistent with its other obligations under international law.’ Art. 
15(3) requires that the Secretary General of the Council of Europe should be kept 
appraised of any derogation and associated measures. 
166 As was observed by the ECtHR as ‘striking’: A v UK [2009] ECHR 301, para 180. 
167 In this context this refers to legal as opposed to political termination of the emergency, 
since it may be argued that a paradigm of ‘quasi- emergency’ continues to perpetuate.  
168 Walker (n 14) 1400. Introduction and Methodology 
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169 Below, ch 4 p 186-204.  
170 Below, ch 4 p 202-203. 
171 The key examples in the current context are the replacement of the control order 
regime with Terrorism Prevention and Investigation Measures (TPIM) by the TPIM Act 
2011, or the reduction in the permissible period of pre-charge detention following the 
Counter-Terrorism Review 2011: see below ch 4 p237-241; ch 3 p 181-182. 
172 This point is emphasized by Zweigert and Kötz (n 121) 41. 
173 Bernhard Crossfeld, The Strengths and Weaknesses of Comparative Law (OUP, 
1990) Ch 10. 
174 Zweigert and Kötz (n 121) 41. 
175 A and Others v United Kingdom App No 3455/05 (ECtHR, 19 February 2009); A and 
Others v SSHD [2004] UKHL 56; Boumediene v Bush 553 US 723 (2008); Rasul v Bush 
542 US 466 (2004). Introduction and Methodology 
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176 On the nature of the SCOTUS, see Edwin Meese, ‘The Supreme Court of the United 
States: Bulwark of a Limited Constitution’ (1986) 27 South Texas Law Review 455; as to 
the nature of the constitution itself, see e.g. William J Brennan Jr, ‘The Constitution of the 
United States: Contemporary Ratification’ (1986) 27 South Texas Law Review 433. See 
further ch 2 below. 
177 US Cons ams 1, 4, 5, 6, 8 provide for the freedom of religion, and speech; search and 
seizure; trial and punishment; due process; and the prohibition on cruel and unusual 
punishment.  
178 Articles 2, 3, 5, 6, 8, 10 and 11 respectively guarantee the right to life; prohibition on 
torture and inhuman and degrading treatment or punishment; right to liberty and security; 
right to a fair trial; right to respect for private and family life; freedom of expression; and 
the freedom of assembly and association.  
179 s. 6(1) HRA  provides that ‘it is unlawful for a public authority to act in a way which is 
incompatible with a Convention right’, which expressly includes the courts by virtue of s. 
6(3)(a). When considering the judicial review of a detention decision, for example, the 
courts must ensure that the relevant ECHR rights are protected. s. 7(1) HRA  allows an 
individual to bring proceedings against a public authority in such instances. For further 
discussion of these provisions, see Francesca Klug, ‘Judicial Deference under the 
Human Rights Act 1998’ (2003) 2 European Human Rights Law Review 125; H Fenwick, 
G Phillipson, and R Masterman, R (eds) Judicial Reasoning under the UK Human Rights 
Act (Cambridge University Press 2007). 
180 Helen Fenwick, Civil Liberties and Human Rights (Routledge-Cavendish, 2007) 1.  Introduction and Methodology 
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181 Stefan Sottiaux Terrorism and the Limitation of Rights in the U.S. Constitution (Hart 
2008) 27-32.  
182 See generally Kent Roach, Consequences for Canada (Queen’s University Press 
2003). Introduction and Methodology 
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183 Basil Markensinis, ‘Comparative Law – A subject in search of an audience’ (1990) 53 
Modern Law Review 1, 21. For similar reasons, the legal systems of jurisdictions further 
afield are not examined: as well as the relevant comparative hurdles that have been 
identified above, an additional language barrier would present a formidable challenge to 
the present research: see Crossfeld (n 126) Ch 13. 
184 The pre-charge detention regime is implemented under Schedule 8 of the Terrorism 
Act 2000, as amended by, inter alia, the Terrorism Act 2006; the (repealed) preventive 
detention regime operated under Part IV of the Anti-Terrorism, Crime and Security Act 
2001; the control order regime was implemented by the Prevention of Terrorism Act 
2005, now replaced by the Terrorism Prevention and Investigation Measures Act 2011; 
the deportation regime operates under the Immigration Act 1971. 
185 The principal example here is the positive protection of Human Rights under the 
Human Rights Act 1998 and the European Convention on Human Rights. 
186 See  ch  2  p  65-73.  The  principle  of  Parliamentary  sovereignty,  for  example,  is  a 
common law construct: see the dicta of Lord Reid in Madzimbamuto v Lardner-Burke 
[1969]  1  AC  645.  The  theoretical  constitutional  doctrine  of  separation  of  powers  has 
similarly been afforded judicial recognition: ‘[i]t cannot be too strongly emphasised that 
the  British  constitution,  though  largely  unwritten,  is  firmly  based  on  the  separation  of 
powers: Parliament makes the laws, the judiciary interpret them,’ Duport Steels Ltd and 
Others v Sirs and Others [1980] 1 WLR 142, 158 (Lord Diplock). 
187 See, for example, Roger Cotterrell, ‘Subverting Orthodoxy, Making Law Central: A 
View of Sociolegal Studies’  (2002) Journal of Law and Society vol 29, 632; Mark Van 
Hoecke and Mark Warrington, ‘Legal Cultures, Legal Paradigms and Legal Doctrine: 
Towards a New Model for Comparative Law’ (1998) 47, 495; Paddy Hillyard, ‘Law’s 
Empire: Socio-legal Empirical Research in the Twenty-first Century’ (2007) Journal of 
Law and Society 34, 266. Introduction and Methodology 
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188 Simplistic  since  it  is  not  always  possible  to  separate  the  quadrants:  overlap  is 
inevitable. 
189 H W Arthurs, Law and Learning: Report to the Social Sciences and Humanities 
Research Council of Canada by the Consultative Group on Research and Education in 
Law (Social Sciences and Humanities Research Council of Canada 1983). 
190 Paul Chynoweth, ‘Legal Research’ in Andrew Knight and Les Ruddock (eds), 
Advanced Research Methods in the Built Environment (Blackwell 2008) 31. Chynoweth 
argues that doctrinal work provides the ‘defining characteristics’ of legal research. 
191 Ibid 29. 
192 B Nicholas, The French Law of Contract  (2
nd ed, Clarendon 1992) 21.  
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193 By contrast, civil law jurisdictions may have awarded greater significance to academic 
scholarship over a sustained period (ibid). 
194 Jaap Hage, ‘The Method of a Truly Normative Legal Science’ in Mark Van Hoecke, 
Legal Doctrine: Which Method(s) for What Kind of Discipline? (Hart 2011) Ch 2. 
195 Langdell, Cases on Contracts (1871) (Lawbook Exchange, reprint 1999) viii-ix. 
196Chynoweth (n 190) 32. 
197 Walker, Blackstone’s Guide (n 14) 1: ‘Since this book is concerned with positive law, 
the moral vindication of terrorists or of the state which opposes them will not be 
considered’. 
198 See, in particular, Clive Walker, The Prevention of Terrorism in British Law (2
nd edn, 
Manchester University Press 1992) 36: ‘The arguments for or against the use of terrorism 
will not be taken further. The concern here is with the positive law and its role in 
countering terrorism, whereas the issue of justification questions not that laws are able to 
combat terrorism but whether they should do so. This is evidently a question to which the 
laws themselves cannot provide an answer since it is their very authority which is in doubt 
whatever their content’. 
199 In constitutional law, it is acceptable to conduct a study that is positive but includes 
relevant socio-legal method: see Alis Lugton, ‘Citizen UK and the European Convention 
for the Promotion and Protection of Human Rights and Fundamental Freedoms’ 
(University of Leeds PHD, ILS 15278485, 2008). Introduction and Methodology 
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200 Oliver Wendell Holmes, "The Path of the Law," (1897), in his Collected Legal Papers 
(1920), 194-95, 10 Harvard Law Review 457. 
201 As to the inclusion of policy judgments, with particular emphasis on the growing 
assertiveness of the British judiciary, see Richard Maiman, ‘The “War on Terror” in Court: 
A Comparative Analysis of Judicial Empowerment’ 
http://www.britishpoliticsgroup.org/Maiman.pdf accessed 8 January 2012. The original 
position that academic writings had no place in judicial reasoning (elucidated in 
Donoghue v Stevenson [1932] UKHL 100, per Lord Buckmaster) has been significantly 
relaxed. For empirical commonwealth studies see Russell Smythe, ‘Judges and 
Academic Scholarship: An Empirical Study of the Academic Publication Patterns of 
Federal Court and High Court Judges’ (2002) 12 Queensland Institute Law and Justice 
Journal; AC Castles, ‘Now and Then: The Use of Texts and Other Legal Writings in 
Australian courts’ (1992) 66 ALJ 92. 
202!Below ch 2 p55.!
203 Mark Van Hoecke, Legal Doctrine: Which Method(s) for What Kind of Discipline? (Hart 
2011) 2. 
204 Ibid 3. Introduction and Methodology 
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205 Nuffield Inquiry on Empirical Legal Research, ‘LAW IN THE REAL WORLD: Improving 
Our Understanding Of How Law Works, Final Report And Recommendations’ (London 
1996)  
<http://www.ucl.ac.uk/laws/socio-legal/empirical/docs/inquiry_report.pdf> accessed 10 
January 2012. 
206 A Ross, On Law and Justice (Stevens & Sons 1958) 40. 
207 Van Hoecke (n 203) 10. 
208 John Baldwin and Gwynn Davis, ‘Empirical Research in Law’ in Peter Cane and Mark 
Tushnet, The Oxford Handbook of Legal Studies (OUP 2003) 881.  
209 Since 2010, there have been annual publications of the use of various terrorism-
related powers under the Terrorism Act 2000; CONTEST (n 3) makes reference to 
specific numbers of terrorist against whom deportation proceedings have been instigated; 
Lord Carlile (n 70) and now David Anderson QC (n 69) includes statistics on the use of 
control orders / TPIMs. In previous years, this material was not all publically available. Introduction and Methodology 
! 43!
                                                                                
                                                                         
                                                                     
                                                                              
                                                                                  
                                                                        
                                                                           
                                                                           
                                                                                
                                                                          
                                                                                      
                                                                             
                                                                        
             
                                                                                
                                                                      
                                                            
                                                                       
                                                                   
                                                                     
                                                                        
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
210 the reviewer has ‘complete independence from government; and unrestricted access, 
based on a very high level of security clearance, to documents and to personnel within 
Government, police and security services’ Joint Committee on Human Rights, Justice and 
Security Green Paper (Cm 8194), Independent Reviewer Supplementary Memorandum 
for the Joint Committee (19
 March 2012) [4]. 
211 It is common for professed ‘socio-legal’ research to be doctrinal at its core: see Fiona 
Cowney, Legal Academics: Cultures and Identities (Hart 2004) 54; Brian Tamanaha, 
Realistic Socio-Legal Theory (Oxford 1997) 35. 
212 Chynoweth (n 190) 30. 
213 Van Hoecke (n 207) 19. 
214 Felix Frankfurter, ‘The Conditions for, and the Aims and Methods of, Legal Research’ 
(1930) 15 Iowa Law Review 129. Introduction and Methodology 
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215 Chynoweth (n 190) 34-35. Emphasis added. 
216 ibid 31. 
217 Such as those advocated by Cicero, Aristotle and Aquinas: see generally R Wacks, 
Understanding Jurisprudence: An Introduction to Legal Theory (OUP 2005). 
218 Austin,  The  province  of  Jurisprudence  Determined  (1832,  reprint  1995,  Cambridge 
University Press). 
219 See HLA Hart, Essays on Bentham (Clarendon, 1982). 
220 Ronald Dworkin, Taking Rights Seriously (Hart 1977). 
221 Jean-Jacques  Rousseau,  The  Social  Contract  and  Discourses  (1762)  (JM  Dent, 
1977). It is axiomatic that this is not intended to represent a closed list of philosophical 
legal discourse. Introduction and Methodology 
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222 See e.g. Keith Ewing, Bonfire of the Liberties: New Labour, Human Rights, and the 
Rule of Law (OUP, 2010) Ch 7, which inter alia makes reference to Hansard, Newspaper 
articles, Select Committees’ Reports, Reports of the Independent Reviewer, academic 
discussion, as well as case law and statute. See also Walker, Blackstone’s Guide (n 14), 
which uses all of the same sources, with perhaps even more focus on Home Office 
publications and Hansard. For a comparable US perspective that draws on equivalent 
sources, see Bruce Ackerman, Before The Next Attack (Yale, 2006). Established Public 
Law books, such as the eminent Bradley and Ewin (n 140) rely on the same material, as 
does Ian Loveland, ‘Constitutional Law, Administrative Law, and Human Rights: A critical 
introduction’ (5
th ed, OUP 2009); Mark Elliot & Robert Thomas, ‘Public Law’ (OUP 2011); 
and Hilaire Barnett, ‘Constitutional and Administrative Law’ (9
th ed, OUP 2011).  
223 See e.g. the explanation of the background to the birth of the Prevention of Terrorism 
(Temporary Provisions) Act 1974 by Clive Walker, The Prevention of Terrorism in British 
Law (2
nd edn, Manchester University Press 1992) 43-44, including a breakdown of the 
Parliamentary passage of the act by reference to Hansard, and 323, with a discussion of 
various counter-terrorism policies and their practical implementation. Introduction and Methodology 
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224 An exhaustive list is impossible here, but for some examples see: A and Others v 
SSHD [2004] UKHL 56, [22] & [39] (citation of JCHR report); [119] (citation of Hansard 
and Select Committee Reports); [201-203] (academic sources, including Walker’s 
Blackstone’s Guide (n 14). See also A v United Kingdom (2009) 49 EHRR 29, 695 
(citation of JCHR report); 702, 714 (amicus curae submission). A v HM Treasury [2010] 
UKSC 2 cites Hansard ([15-16], [43], [152], [213], [222]). For citation of reports of the 
Independent Reviewer, see e.g. Gillan and Quinton v United Kingdom App no 4158/05 
(ECtHR, 12 January 2010) [37-43], [83]. In the lower courts, citation of government 
reports, official correspondence and responses to the Independent Reviewer of Terrorism 
legislation are even more common, since they directly impact on the decision making 
process of the Home Secretary, whose decisions are routinely challenged through judicial 
review in the control order regime and the TPIM regime: see e.g. AM v SSHD [2011] 
EWHC 2486, SSHD v BF [2011] EWHC 1878. Of course, the use of such material in the 
lower courts is for factual, as opposed to doctrinal purposes, but it nonetheless 
demonstrates that the ‘real life’ application of these principles in terrorism-related cases. 
225 Pepper (Inspector of Taxes) v Hart [1993] A.C. 593; [1992] 3 W.L.R. 1032; [1993] 1 All 
E.R. 42. 
226 This ‘exclusionary rule’ was judge-made: see e.g. Davis v Johnson [1979] AC 264. 
227 Reference would be permitted where the legislative wording was ambiguous, obscure 
or would lead to absurdity; the material could be any Parliamentary material necessary to 
understand Parliamentary statements and their effect, provided he statements were clear: 
[1993] AC 593, 634 (Lord Browne-Wilkinson). 
228 See ch 2 p 78-87. 
229 See e.g. Walker, The Prevention of Terrorism in British Law (n 223); Walker, 
Blackstone’s Guide (n 14); Ewing (n 222); David McKeever, ‘The Human Rights Act and 
anti-terrorism in the UK: one great leap forward by Parliament, but are the courts able to 
slow the steady retreat that has followed?’ (2010) Public Law 110. Introduction and Methodology 
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230 Key Committees include the Constitution Committee, the Draft Detention of Terrorist 
Suspects (Temporary Extension) Bills Committee, and the influential Joint Committee on 
Human Rights. In particular, the JCHR has published numerous reports on the operation 
of counter-terrorism provisions that are released in order to inform subsequent 
Parliamentary debate. These are referred to where appropriate in the analysis. The most 
recent example is the JCHR, The Justice and Security Green Paper: Twenty–fourth 
Report of Session 2010–12 (HL 286 HC 1777, 2012). 
231 Above (n 222). Even if this were not the case, its inclusion here is necessary and 
would simply reflect a methodology between the socio-legal and doctrinal divide in Figure 
1. 
232 The reports are all available online from 
<http://terrorismlegislationreviewer.independent.gov.uk/publications/>. 
233 Lord Macdonald, Review of Counter-Terrorism and Security Powers: A Report by Lord 
Macdonald of River-Glaven QC (Cmd 8003, 2011) 4 (Macdonald Report). 
234 s. 36 of the Terrorism Act 2006 requires the Independent Reviewer to report on 
proscription of organisations, stop and search powers, arrest and detention powers, and 
prosecutions for terrorist offences. Section 31 of the Terrorist Asset-freezing Act 2010 
requires an annual report on Part I of that Act. An annual review of Control orders was 
required under s. 14 of the Prevention of Terrorism Act 2005. There have also been ad 
hoc reports, including the Report on the Definition of Terrorism (Lord Carlile, The 
Definition of Terrorism (Cmd 7052, 2007)). David Anderson QC is also to report on the 
operation of the new TPIM regime pursuant to the TPIM Act 2011. Introduction and Methodology 
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235 See, for example, Lord Carlile of Berriew, Second Report of the Independent 
Reviewer Pursuant to Section 14(3) of the Prevention of Terrorism Act 2005 (19 February 
2007); Third Report of the Independent Reviewer Pursuant to Section 14(3) of the 
Prevention of Terrorism Act 2005 (18 February 2008); Fourth Report of the Independent 
Reviewer Pursuant to Section 14(3) of the Prevention of Terrorism Act 2005 (3 February 
2009); Fifth Report of Independent Reviewer Pursuant to s. 14(3) of the Prevention of 
Terrorism Act 2005 (1 February 2010); Lord Carlile, Sixth Report of the Independent 
Reviewer Pursuant to Section 14(3) of the Prevention of Terrorism Act 2005 (3 February 
2011). 
236 Home Office, Counter-Terrorism Policy and Human Rights (Ninth Report): Annual 
Renewal of Control Orders Legislation (Cmd 7368, 2008). These proposed amendments 
to the 2005 Act were subsequently defeated. 
237 HC Deb 22 February 2007, col 442 (Patrick Mercer MP). 
238 See e.g. JCHR, Counter-Terrorism Policy and Human Rights (Ninth Report): Annual 
Renewal of Control Orders Legislation 2008; Tenth Report of Session 2007-08 (HL 57 
HC 356, 2007). 
239 Above (n 222). 
240 See e.g. Al Rawi and others v The Security Service and others [2011] UKSC 34; Al-
Jedda v United Kingdom (2011) 53 EHRR 23; A v United Kingdom (2009) 49 EHRR 29; 
Gillan and Quinton v United Kingdom App no 4158/05 (ECtHR, 12 January 2010); A & 
Others v SSHD [2004] UKHL 56. 
241 See, for example, International Bar Association, ‘A and Others v SSHD: Written Introduction and Methodology 
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Submissions Of The Commonwealth Lawyers Association, The Human Rights Institute Of 
The International Bar Association And The International Commission Of Jurists’ 
<http://www.ibanet.org/Article/Detail.aspx?ArticleUid=e7d5826a-9162-4a9e-b50a-
5caf4097a6d6> accessed 10 December 2011. 
242 Delmar Karlen, ‘Appeal in England and United States’ (1962) 78 Law Quarterly 
Review 371. 
243 Amnesty International, ‘UK: Amnesty International Submission to House Of Lords 
Opposing Indefinite Detention 
<http://www.amnesty.org.uk/news_details.asp?NewsID=15624> accessed 10 December 
2011. 
244 On the evolution of submissions to the UK court and the contrast between UK and US 
practices, see generally Michael Zander, The Law-Making Process (5
th ed, Butterworths 
1999) ch 7. Introduction and Methodology 
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245 A series of suggestions for constitutional optimization is therefore drawn from the 
analysis: see Eric Stein, ‘Uses, Misuses- And Nonuses of Comparative Law’ (1978) 72 
Northwestern University Law Review 198, 216; Mark Tushnet, ‘The Possibilities of 
Comparative Constitutional Law’ (1999) 108 Yale Law Journal 1226, 1229. 
246 H Lauterpacht, ‘Kelsen’s Pure Science of Law’ in Ivor Jennings, Modern Theories of 
Law (first published 1933, Universal 2005) 108. 
247 Ibid 109. 
248 Adam Tomkins, ‘Inventing Human Rights Law and Scholarship’ (1996) 16 Oxford 
Journal of Legal Studies 1. 
249 See, for example, the Counter-Terrorism Review 2011 in a UK context: below, ch 4 
p237-239. Introduction and Methodology 
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1 Above, ch 2 p 2-3. A"search"for"‘constitutional"optimization’"
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2 AW Bradley & KD Ewing, Constitutional and Administrative Law (15
th edn, Pearson 
2011) 4. 
3 See below p 100-101. A"search"for"‘constitutional"optimization’"
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which arouses widespread anxiety’ House of Commons Select Committee on Procedure 
(HC 588-1, 1977) viii. 
130 By constitutional convention, the House of Commons can oust a government which 
fails to command a majority on an issue of confidence. In the current constitutional 
framework, the Coalition enjoys a working majority of 83 seats. For specific terrorism-
related examples, see e.g. below ch 3 p 175-176 (extensions to pre-charge detention 
limits); below ch 4 p237-238 (political background to the passage of the TPIM regime). A"search"for"‘constitutional"optimization’"
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131 House of Commons Library, ‘Individual ministerial responsibility- issues and examples’ 
Research Paper 04/31 (2004). 
132 House of Commons Library, ‘The collective responsibility of Ministers: an outline of the 
issues’ Research Paper 04/82 (2004). 
133 For relevant discussion as to the operation of these doctrines, see Bradley and Ewing 
(n 2) 104-109; Barnett (n 90) 221-240; A Tomkins, Our Republican Constitution (Hart 
2005) 1-7. 
134 Ibid. 
135 For the control order obligation, see s. 14(1) Prevention of Terrorism Act 2005; for the 
obligation of review under the previous powers of preventive detention, see s. 122 Anti-
Terrorism, Crime and Security Act 2001; for the requirement of the Home Secretary of 
State to lay before Parliament the report of the Independent Reviewer on the operation of 
Terrorism Prevention and Investigation Measures, see s. 20(5) TPIM Act 2011. 
136 For the annual renewal of detention powers and control orders, see below ch 3 p 155, 
177-178; below ch 4 p 213-215, 225, 227.  
137 For discussion of the debate on TACT 2000, see ch 3 p 135-137; for the debate on 
ATCSA 2001, see ch 3  p 152, 156-157; for the debate on POTA 2005, see ch 4 p 209, 
212; for the debate on TACT 2006, see ch 3 p 174; for the debate on the TPIM Act 2011, 
see ch 4 p 238, 249. A"search"for"‘constitutional"optimization’"
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138 For a discussion of these principles, see Bradley and Ewing (n 2) 185-202; Barnett (n 
90) 310-315; Elliot and Thomas, Public Law (OUP 2011) 186-202; Ian Loveland, 
Constitutional and Administrative Law (OUP 2012) 129-139. 
139 Elliot and Thomas (n 138) 188. 
140 Even though Parliament is theoretically capable of legislating contrary to the ECHR, s. 
19 of the HRA 1998 requires ministers, at second reading, to provide a statement of 
compatibility or otherwise regarding the ECHR principles; in practice, the government 
usually takes all measures possible to ensure that the Bill is ECHR compatible. 
141 Tony Wright, British Politics: A Very Short Introduction (OUP 2003) 89. A"search"for"‘constitutional"optimization’"
! 79!
                                                                       
                                                                          
                                                                               
                                                                                
                                                                              
                                                                                   
                                                                             
                                                                             
                                                                            
                                                                        
                                                                          
                                                                          
                                                   
                                                                              
                                                                             
                                                                                   
                                                                           
                                                                             
                                                                          
                                                                     
                                                                       
                                                                                 
                                                                            
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
142 Erskine May, Parliamentary Practice (23rd edition, 2004) 250. 
143 Below, ch 3 p 174-175. 
144 House of Commons Standing Order 83A-83I. 
145 Sir George Young, Parliamentary reform: the Coalition Government's agenda after 
Wright, Speech by Sir George Young Bt MP, Leader of the House of Commons to the 
Hansard Society, London 
<www.hansardsociety.org.uk/files/folders/2619/download.aspx>. 
146 See, for example, the response to the Birmingham bombs: below ch 3 p 126; the 
response to the Omagh bomb, below ch 3 p 130; the response to 9/11, below ch 3 p 143-
153. 
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148 House of Lords Select Committee on the Constitution, Fast track legislation: 
Constitutional Implications and Safeguards (HL 116 2008-9). 
149 For a discussion of these issues, see above (n 141). 
150 ‘a number of parliamentarians explained …. that the content of anywhere from a 
quarter to a half of all  legislation they voted on was effectively a mystery to them’ Brazier, 
Kalitowski and Rosenblatt, Law in the Making: Influence and Change in the Legislative 
Process (London 2008) 194. 
151 discussed further below: see p 81-84. 
152 See, for example, the House of Lords’ rejection of 42 days’ terrorist detention: below 
ch 3 p 175. 
153 Ibid; and see Hansard HL Deb 8 July 2008, col 647. 
154  Llord Lloyd, Inquiry into Legislation against terrorism (Cmd 3420, 1996). 
155 For example, in relation to an amendment to create an Independent Commissioner for 
Terrorist Suspects during the passage of the Coroners and Justice Act 2009: Hansard HL 
Deb 13
th July 2009 col 993-994. A"search"for"‘constitutional"optimization’"
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156 Above p 68. 
157 Erskine May (n 142). 
158 House of Commons Standing Order 121-152C. 
159 See generally Bradley & Ewing (n 2) 209; Erksine May (above n 142). 
160 House of Commons Standing Order 122B. 
161 HC Deb 26 May 2010 Col 171. 
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163 House of Commons Liaison Committee, HC 321 (2001) para 2. 
164 House of Commons Standing Order 152B. 
165 JCHR, Continuance in force of sections 21 to 23 of the Anti-Terrorism, Crime and 
Security Act 2001 (HC 462 HL 59, 2003). 
166 JCHR, Counter-Terrorism Policy and Human Rights: Prosecution and Pre-Charge 
Detention, Twenty-fourth Report of Session 2005-6 (HL 240 HC 1576, 2006). 
167 JCHR, Counter-Terrorism Policy and Human Rights (Ninth Report): Annual Renewal 
of Control Orders legislation 2008, Tenth Report of Session 2007-8 (HL 57 HC 356, 
2007); JCHR, Counter-terrorism Policy and Human Rights (Sixteenth Report): Annual 
Renewal of Control Order Legislation 2010 (HL 64 HC 395, 2010); JCHR, Counter￿
Terrorism Policy and Human Rights (Fourteenth Report): Annual Renewal of Control 
Orders Legislation 2009 (HL 37 HC 282, 2009); JCHR, Counter–Terrorism Policy and 
Human Rights (Sixteenth Report): Annual Renewal of Control Orders Legislation 2010, 
Ninth Report of Session 2009–10 (HL 64 HC 3, 2009); JCHR, Eighth Report, Renewal of 
Control Orders Legislation 2011 (HL 106 HC 838, 2011). 
168 See, for example, JCHR, The UN Convention Against Torture (CAT), 19th Report of 
Session 2005-06 (HL 185 HC 701-I, 2006). 
169 See, for example, the government’s defeat with regard to the proposed extension to 
pre-charge detention beyond 42 days, following the report of the JCHR (JCHR, 
Nineteenth Report of Session 2006-07, Counter-Terrorism Policy and Human Rights: 28 
days, intercept and post-charge questioning (HL 157 HC 394, 2007)). See ch 3 p 175 
below. 
170 See, for example, JCHR, Counter-Terrorism Policy and Human Rights (Ninth Report) 
(HL 57 HC 356, 2007); JCHR, Counter-terrorism Policy and Human Rights (Sixteenth 
Report (HL 64 HC 395, 2010). A"search"for"‘constitutional"optimization’"
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171 The majority of such pre-legislative scrutiny has occurred since 2007. 
172 See, for example, the Joint Committee on the Draft Detention of Terrorist Suspects 
(Temporary Extension) Bills, Draft Detention of Terrorist Suspects (Temporary Extension) 
Bills (HL 161 HC 893, 23 June 2011). 
173 Ibid. 
174 Modernisation of the House of Commons Committee, First Report (HC 224, 2001-2) 
[4]. 
175 In a terrorism-related context, the principal examples are the Joint Committee on the 
Draft Detention of Terrorist Suspects (Temporary Extension) Bills and the Joint 
Committee recently established to examine the need for a Draft Terrorism Prevention and 
Investigation Measures Bill: see respectively ch 3 and 4 below. In other contexts, there 
have been some 19 Committees that have considered draft Bills since 2003 (HM 
Parliament, Committees A-
Z,<http://www.parliament.uk/business/committees/committees-a-z/>). For criticism of the 
role of such Select Committees in the scrutiny of draft legislation, see ch 3 p 184-185 and 
ch 4 p 254-255. 
176 JCHR, First Report, Terms of Reference (HL 42, HC 296, 2000-2001).  
177 House of Lords Constitution Committee, First Report: Reviewing the Constitution: 
Terms of Reference and Method of Working (HL 11, 2001). A"search"for"‘constitutional"optimization’"
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178 Clive Walker, Blackstone’s Guide to the Anti-Terrorism Legislation (2
nd edn OUP, 
2009) 55; KD Ewing, Bonfire of the Liberties: New Labour, Human Rights, and the Rule of 
Law (OUP 2010) 277. 
179 Hansard Society, The Challenge for Parliament: Making Government Accountable 
<www.hansardsociety.org.uk/files/folders/757/download.aspx>. 
180 AD Oliver, “Improving the Scrutiny of Bills: The Case for Standards and Checklists’ 
[2006] PL 219. 
181 RJD Hazell, ‘Time for a New Convention: Parliamentary Scrutiny of Constitutional Bills 
1997-2005’ [2006] PL 247. 
182 House of Commons, Post-Legislative Scrutiny: The Government’s Approach (Cm 
7320, 2008). 
183 Terrorism Act 2000, Anti-Terrorism, Crime and Security Act 2001, Prevention of 
Terrorism Act 2005; Terrorism Act 2006; Counter-Terrorism Act 2008; Terrorism 
Prevention and Investigation Measures Act 2011. A"search"for"‘constitutional"optimization’"
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184 See, for example, the role that the control order reports played before annual renewal 
of the regime: below p 226, 228, 234, 238, 241, 242. 
185 House of Commons Standing Order 21(1). 
186 Although Ministers require two days’ notice: House of Commons Standing Order 
22(4). 
187 Erksine May (n 142) 352. 
188 House of Commons Standing Order 22(5). 
189 Erksine May (n 142). 
190 House of Commons Standing Order 21(2). A"search"for"‘constitutional"optimization’"
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191 HC Deb 19
th April 2012, Col 507. 
192 HC Deb 19
th April 2012, Col 507-526. 
193 See ch 5 p 266, 276 below for a discussion of the Abu Qatada case, and some of the 
vitriolic media coverage and debate that the case engendered. 
194 House of Commons Standing Order 9(7). 
195 Who need provide no justificatory reasons: House of Commons Standing Order 24(5). 
196 House of Commons Standing Order 24(1). 
197 Bradley and Ewing (n 2) 208. 
198 House of Commons Standing Order 14(2). 
199 House of Commons Library, Opposition Day Debates Since 1997: Parliamentary 
Information List (SN/PC/03190, 30 March 2012). A"search"for"‘constitutional"optimization’"
! 87!
                                                                                
                                     
                                                                          
                                                                      
                                                                     
                                                                           
                                                                        
                                                                               
                                                                         
                                                                             
                                                                               
                                                                           
                                                                        
                                                                                
                                                                    
                        
                                                                              
                                                                              
                                                                                  
                                                                             
                                                                           
                                                                            
                                                                           
                                                                         
                                                                          
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
200 House of Commons Standing Order 14(3A). 
201 Bradley and Ewing (n 2) 212. 
202 s. 3 Constitutional Reform Act 2005. 
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204 See, for example, BBC News, ‘Concept of human rights being distorted, warns 
Cameron’ 25 January 2012  <http://www.bbc.co.uk/news/uk-politics-16708845>; Harvey 
Morris, ‘Britain vs. the European Court of Human Rights’ New York Times (New York, 19 
April 2012) <http://rendezvous.blogs.nytimes.com/2012/04/19/britain-vs-the-european-
court-of-human-rights/>.  
205 This protection is now provided for in ss. 6-7 Human Rights Act 1998.  
206 M v Home Office [1992] QB 2760, 314 (Nolan LJ). 
207 See e.g. HWR Wade and CF Forsyth, ‘Administrative Law’ (10
th edn OUP, 2009); 
Peter Cane, ‘Administrative Law’ (5
th edn OUP, 2011); Paul Craig, ‘Administrative Law’ 
(5
th edn Sweet & Maxwell, 2008). 
208 The High Court is the appropriate venue for TPIM hearings: s. 30(1)(c) TPIM Act 
2011. For removal cases, the jurisdiction and task of SIAC is to determine an appeal 
against a decision to make a deportation order under s. 5(1) of the Immigration Act 1971 
when the Secretary of State has issued a certificate under s. 97 of the Nationality 
Immigration and Asylum Act 2002 (see s. 2(1)(a) Special Immigration Appeals 
Commission Act 1997 and s. 82(2)(j) of the 2002 Act). A"search"for"‘constitutional"optimization’"
! 89!
                                                                       
                                                                              
                                                                                     
                                                                         
                                                                          
                                                                               
          
                                                                             
                                                                        
                                                                                    
                                                                            
                                                                         
                                                                                   
              
                                                                            
                                                                         
                                                                             
                                                                      
                                                                                      
                                                                           
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
209 Above, p 70-71, and see Anisminic Ltd v Foreign Compensation Commission [1969] 2 
AC 147, 208. 
210 Above p 63. 
211 Zander v Sweden [1993] 18 EHRR 175; Bradley and Ewing (n 2) 722. 
212 See ch 3 p 159-160. 
213 See, in particular, ch 4 p 229, 245.!
214 See ch 5 p 262-264. 
215 Literally ‘within the power’: if a body acts beyond the powers that are conferred upon 
them, the courts can quash a particular decision. 
216 E.g. R v Home Secertary, ex parte Venables [1998] AC 407. 
217 E.g. Congreve v Home Office [1976] QB 629. 
218 ex parte Venables (above  (n 216)). 
219 Not likely in a terrorism-related context: Lavender & Son Ltd v Minister of Housing 
[1970] 3 All ER 871. A"search"for"‘constitutional"optimization’"
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220 British Oxygen Co v Board of Trade [1971] AC 610. 
221 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223. 
222 See generally Bradley and Ewing (n 2) 687-697; Loveland (n 138) ch 15; Barnett (n 
90) ch 25. Of more relevance to the present study are the ECHR principles, not least 
those under Article 6 ECHR (see below). 
223 Ibid. See, for example, Ridge v Baldwin [1964] AC 40. 
224!Below, ch 4 p 242.!
225 The judiciary will not substitute their own decision for that of the decision maker 
(Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223).  
226 Respectively s. 9(5)(c)(i) and s. 9(5)(c)(ii) TPIM Act 2011. 
227  R v Home Secretary, ex parte Khawaja [1984] AC 74: see generally ch 5 below. 
228 s. 6(1) HRA 1998 makes it unlawful for a public body to act in a way which is 
incompatible with a ECHR right; and by s. 6(3)(1)(c) this includes any court or tribunal 
(thus requires SIAC, as well as the traditional courts, to take account of ECHR rights in 
the context of terrorism-related challenges). The ECHR basis of proportionality is 
examined below p 94-100. A"search"for"‘constitutional"optimization’"
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229 The creation of the UKSC by virtue of the CRA 2005 removed the judiciary from the 
legislative business of the House of Lords. It should be noted that by constitutional 
convention their Lordships did not exercise their legislative powers in the Upper House: 
Erksine May (above n 142). 
230!Matters sub judice, Resolution 1 of 15 November 2001. The Speaker is given some 
discretion under this resolution although its scope is not entirely clear.!
231 Joint Committee on the Draft Detention of Terrorist Suspects (Tempoary Extension) 
Bills, (HL 161 HC 893, 2011) [167]. 
232 Above, p 74. 
233 Also important in other areas of law is the impact of European Union law, by virtue of 
s. 2(1) European Communities Act 1972. 
234 Ibid 302-303 (Lord Steyn). 
235 Ibid. A"search"for"‘constitutional"optimization’"
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236 ‘It is true that section 2(1)(a) of the Human Rights Act 1998 requires us only to ‘take 
into account’ decisions of the ECtHR. As a matter of our domestic law, we could take the 
decision in A v United Kingdom into account but nevertheless prefer our own view. But 
the United Kingdom is bound by the Convention, as a matter of international law, to 
accept the decisions of the ECtHR on its interpretation. To reject such a decision would 
almost certainly put this country in breach of the international obligation which it accepted 
when it acceded to the Convention. I can see no advantage in your Lordships doing so’ 
(Secretary of State for the Home Department v F [2009] UKHL 28, [69] (Lord Hoffmann). 
See generally Jane Wright, ‘Interpreting section 2 of the Human Rights Act 1998: towards 
an indigenous jurisprudence of human rights’ [2009] PL 595. 
237 There are four guiding principles, distilled from the judgment in Ghaidan v Godin-
Mendoza [2004] 2AC 557 by Lord Bingham in Sheldrake v Director of Public 
Prosecutions [2005] 1AC 264, [28]: ‘First, the interpretive obligation under section 3 is a 
very strong and far reaching one, and may require the court to depart from the legislative 
intention of Parliament. Secondly, a Convention-compliant interpretation under section 3 
is the primary remedial measure and a declaration of incompatibility under section 4 an 
exceptional course. Thirdly, it is to be noted that during the passage of the Bill through 
Parliament the promoters of the Bill told both Houses that it was envisaged that the need 
for a declaration of incompatibility would rarely arise. Fourthly, there is a limit beyond 
which a Convention-compliant interpretation is not possible’. See generally Philip Sales, 
‘A comparison of the principle of legality and section 3 of the Human Rights Act 1998’ 
[2009] 125 LQR 598. 
238 See generally Kavanagh (n 104). 
239 s. 4(2) HRA 1998. 
240 s. 4(6)(a) HRA 1998. 
241 This is notwithstanding the fact that, as noted above, the HRA 1998 is merely a 
‘constitutional’ statute and can be expressly repealed by Parliament. A"search"for"‘constitutional"optimization’"
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242 Philip Sales, ‘A comparison of the principle of legality and section 3 of the Human 
Rights Act 1998’ [2009] 125 LQR 598. 
243 Lord Irvine, Human Rights, Constitutional Law and the Development of the English 
Legal System (Hart 2003) 79. 
244 Fergal Davis, ‘The Human Rights Act and Juridification: Saving Democracy from Law’ 
(2010) Politics 30, 91; House of Lords Constitution Committee, Professor Klug oral 
evidence, 31 October 2006, Q2. 
245 s. 10(1)(a) HRA 1998.  
246 Lord Steyn summarized the point neatly in Jackson (n 74): ‘The classic account given 
by Dicey of the doctrine of the supremacy of Parliament, pure and absolute as it was, can 
now be seen to be out of place in the modern United Kingdom’. 
247 R v A (No 2) [2001] UKHL 25 (Lord Steyn). 
248 See below, ch 3 p 160; ch 4 p 214, 218-220, 231. A"search"for"‘constitutional"optimization’"
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249 See, in particular, the role of the ECtHR in relation to the treatment of Abu Qatada 
(below ch 5 p 276-278, and see Othman (Abu Qatada) v United Kingdom (App no. 
8139/09), ECtHR, 17th January 2012); the decision in Chahal v UK App no 22414/93 
(ECtHR 15 November 1996); and the decision taken in relation to the use of preventive 
detention (below ch 3, and see A v UK App no 3455/05 (ECtHR, 19 February 2009). 
250 See Oren Gross, ‘The Process of Balancing’ (2011) 45 Tulsa Law Review 733; Ben 
Golder and George Williams, ‘Balancing National Security and Human Rights: Assessing 
the Legal Response of Common Law Nations to the Threat of Terrorism’ (2006) 8 Journal 
of Comparative Policy Analysis 43; Mary L Volcansek and John F Stack Jr (eds), Courts 
and Terrorism: Nine Nations Balance Rights and Security (Cambridge University Press 
2011). 
251 HC Deb 14 September 2001, vol 372, col 604 (Tony Blair). 
252 Osman v United Kingdom [1998] EHRR 101 [115]. 
253 Laura Donohue, The Cost of Counter-Terrorism: Power, Politics and Liberty 
(Cambridge University Press 2008) 1-38. 
254 Michael Ignatieff, The Lesser Evil: Political Ethics in an Age of Terror (Princeton 
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255 Ibid. Thus, Ignatieff argues, disproportionately high numbers of young Muslim males 
are subjected to restrictions on their liberty; it is not society as a whole that suffers such 
restrictions.  
256 James E Baker, In the Common Defense: National Security Law for Perilous Times 
(Cambridge University Press 2007). 
257 C Walker, ‘Keeping Control of Terrorists Without Losing Control of Constitutionalism’ 
(2007) 59 Stanford Law Review 1395, 1402-1403. 
258 Since  this  right  is  relevant  to  the  deportation  of  terrorist  suspects,  it  follows  that 
proportionality  does  not  feature  as  heavily  in  the  analysis  of  chapter  5  as  it  does 
elsewhere in the thesis. 
259 most notably Articles 8-11 ECHR. 
260 Articles 8(2), 9(2), 10(2) and 11(2) ECHR. A"search"for"‘constitutional"optimization’"
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261 See generally Yutaka Arai-Takahashi, The Margin of Appreciation Doctrine and the 
Principle of Proportionality in the jurisprudence of the ECHR (Hart 2001). It may be that 
future challenges to TPIMS are predicated on the basis of Article 8 ECHR and Article 10 
ECHR, but given the qualifications to these rights, successful challenges may be unlikely. 
See below ch 4 p 260. 
262 Article 5(1), 5(3), 5(4) ECHR; Article 6(1) ECHR. For proportionality in the context of 
Article 6 ECHR, see Smith and Grady v UK (1999) 29 EHRR 493. 
263 Guzzardi v Italy (1980) 3 EHRR 533; SSHD v JJ and Others [2007] UKHL 45, [17] 
(Lord Bingham). 
264 See generally Pfeifer v Bulgaria App no 24733/04 (ECtHR, 17 February 2011). 
265 It is therefore subject to the doctrine of proportionality: ibid [56-57]. 
266 A challenge based on restrictions on freedom of movement, as applicable to Articles 5 
and  8  ECHR,  is  pending  before  the  Grand  Chamber  in  Nada  v  Switzerland  App 
10593/08, and the UK has been granted permission to intervene as an interested party.  
267 From the perspective of the EU law, Directive 2004/38/EC Art. 17 provides that the 
right of exit and entry may be restricted where public security so requires. In the context 
of Football Banning Orders, for example, the High Court and ECHR have upheld that 
foreign travel bans are proportionate restrictions (for an excellent and detailed exposition 
of  these  issues,  see  Gough  &  Smith  v  Chief  Constable  of  Derbyshire  [2001]  EWHC 
Admin 554 [65-81] (Laws LJ), upheld in Lilley v DPP [2002] EWCA Civ 351). From the 
perspective of control orders, see SSHD v CE [2011] EWHC 3159: it was argued in that 
case that a simple revocation of a passport in order to prevent foreign travel was the least 
restrictive measure, and the court upheld much more stringent conditions. A"search"for"‘constitutional"optimization’"
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268 SSHD v Daley [2001] UKHL 26. 
269 SSHD v Daley [2001] UKHL 26 [2002] 2 AC 532, 547, citing de Freitas v Permanent 
Secretary of Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69, 80. 
270 Elliot and Thomas (n 138) 522; and see Huang v Secretary of State for the Home 
Department [2007] UKHL 11. A"search"for"‘constitutional"optimization’"
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271 Hirst v UK, App no 74025/01 (ECtHR, 30 March 2004). 
272 See A & Others v SSHD [2004] UKHL 56; SSHD v F; E v SSHD; SSHD v N [2009] 
UKHL 28. 
273 This is also a feature of the rule of law and is protected through principles of natural 
justice in relation to judicial review. 
274 See, for example, Othman (Abu Qatada) v United Kingdom (App no. 8139/09), ECtHR, 
17th January 2012). 
275 In relation to Article 6 ECHR: see the discussion of SSHD v F; E v SSHD; SSHD v N 
[2009] UKHL 28 (below ch 4 p 229-230). 
276 Helen Fenwick and Gavin Phillipson, Public Law and Human Rights (Routledge 2011) 
336. 
277 Also referred to as ‘space for manoeuvre’: S Greer, ‘The Margin of Appreciation: 
Interpretation and Discretion under the European Convention on Human Rights’ (Council 
of Europe 2000) 5. A"search"for"‘constitutional"optimization’"
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278 R v SSHD ex parte Kebilene [2000] AC 326 (Lord Hope): (referring to the margin of 
appreciation) ‘This technique is not available to the national courts when they are 
considering Convention issues arising within their own countries’. 
279 Handyside v UK App no 5493/72 (ECtHR, 7 December 1976) [48-49]. 
280 Ibid [49]. 
281 Ibid [48]. A"search"for"‘constitutional"optimization’"
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282 Note  that  proportionality  is  pervasive  across  all  oversight  mechanisms,  since  both 
Parliament and the courts will consider rights-based issues connected with a particular 
terrorism regime. It follows that reference to this benchmark will appear throughout the 
analysis. 
283 Since the adopted methodology is not traditionally comparative, detailed exposition of 
these principles is not provided here. For analysis of the US constitutional framework, see 
Emlin McClain, Constitutional Law in the United States  (1910,  reprint  2011,  Lightning 
Source  UK);  Jacqueline  Kanovitz,  Constitutional  Law  (12
th  ed  Lexisnexis,  2010);  Lee 
Epstein  and  Thomas  Walker,  Constitutional  Law  For  a  Changing  America:  Rights, 
Liberties and Justice (7
th ed CQ Press, 2010). 
284 US Constitution, Art VI. A"search"for"‘constitutional"optimization’"
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285 US Constitution, Art II. 
286 US Constitution, Art I. 
287 US Constitution, Art III § 1. 
288 US Constitution, Am 5, Am 14 § 1. ‘There can be no free society without law 
administered through an independent judiciary. If one man can be allowed to determine 
for himself what is law, every man can. That means first chaos, then tyranny’ Justice Felix 
Frankfurter, United States v United Mine Workers 330 US 258, 312 (1947). 
289 US Constitution, Ams 5, 14. Connally v General Construction Co, 269 US 385, 391 
(1926): ‘[a penal statute] must be sufficiently explicit to inform those who are subject to it 
what conduct on their part will render them liable to its penalties… and a statute which 
either forbids or requires the doing of an act in terms so vague that men of common 
intelligence must necessarily guess at its meaning and differ as to its application violates 
the first essential of due process of law’. 
290 Failure to comply could result in Contempt of Congress proceedings: 2 USC  §192.  
291 US Constitution, Art 1. A"search"for"‘constitutional"optimization’"
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292 House Rule X, Senate Rule XXV. 
293 US Constitution, Art 1 § 7. 
294 This is particularly true of the passage of the USA PATRIOT Act: see below ch 3 p 
147-148. 
295 Although the use of whipped voting occurs, its use is not as widespread as in the UK, 
and the consequences of defying the whip are generally not as severe. Nonetheless, 
members of Congress are directly elected and have more autonomy in terms of their 
fundraising and election bids than their UK counterparts.  
296 Marbury v Madison, 5 US 137 (1803), 176-177: ‘an act of the Legislature repugnant to 
the Constitution is void’; Fletcher v Peck, 10 US 97 (1810). 
297 Indeed,  SCOTUS  can  determine  the  boundaries  of  executive  power  under  the 
constitution: Youngstown Sheet & Tube Co v Sawyer, 343 US 579 (1952); United States 
v Nixon, 418 US 683 (1974). A"search"for"‘constitutional"optimization’"
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298 Seven guiding principles were set out by the court in Ashwander v Tennessee Valley 
Authority, 297 US 288, 346–9 (1936), and since these inform the decision making 
process in a variety of detention-related cases, it is worth setting these out here: ‘ (i) The 
Court will not pass upon the constitutionality of legislation in a friendly, non-adversary, 
proceeding, declining because to decide such questions is legitimate only in the last 
resort, and as a necessity in the determination of real, earnest, and vital controversy 
between individuals ... (ii) The Court will not anticipate a question of constitutional law in 
advance of the necessity of deciding it. It is not the habit of the court to decide questions 
of a constitutional nature unless absolutely necessary to a decision of the case. (iii) The 
Court will not formulate a rule of constitutional law broader than required by the precise 
facts it applies to. (iv) The Court will not pass upon a constitutional question although 
properly presented by the record, if there is also present some other ground upon which 
the case may be disposed of… If a case can be decided on either of two grounds, one 
involving a constitutional question, the other a question of statutory construction or 
general law, the Court will decide only the latter. (v) The Court will not pass upon the 
validity of a statute upon complaint of one who fails to show that he is injured by its 
operation. (vi) The Court will not pass upon the constitutionality of a statute at the 
instance of one who has availed himself of its benefits. (vii) When the validity of an act of 
the Congress is drawn in question, and even if a serious doubt of constitutionality is 
raised, it is a cardinal principle that this Court will first ascertain whether a construction of 
the statute is fairly possible by which the question may be avoided’. 
299 US Constitution Art III limits the function of SCOTUS to the determination of ‘cases 
and controversies’. Note, however, the decision in Hamdi v Rumsfeld 542 US 507 (2004) 
(discussed ch 3 p 166-167). 
300 The issue was settled in Boumediene v Bush 553 US 723 (2008): see below ch 3 p 
193-197. 
301 See below, ch 5 p 289-290.  
302 US Constitution, Art III. A"search"for"‘constitutional"optimization’"
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303 See, for example, Adam Liptak, ‘A Sign of the Court’s polarization: Choice of Clerks’  
New York Times (New York,  6 September 2010) 
<http://www.nytimes.com/2010/09/07/us/politics/07clerks.html?_r=1&pagewanted=1&hpw
>  
304 On a narrow interpretation, see the dicta of Justice David Brewer, South Carolina v 
United States, 199 US 437, 449 (1905). See generally Mark I Sutherland et al, Judicial 
Tyranny: The New Kings of America? (Amerisearch 2005). 
305 By way of an illustration, a constitutional crisis would undoubtedly be triggered if the 
President was to ignore a Supreme Court decision: see United States v Nixon, 418 US 
683 (1974). 
306 Muskarat v United States, 219 US 346 (1911). To the extent that this principle has 
been observed (or indeed causes problems), see ch 3 p 170, 194. A"search"for"‘constitutional"optimization’"
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307 Thomas  Sullivan  and  Richard  Frase,  Proportionality  Principles  in  American  Law: 
Controlling Excessive Government Actions (OUP 2009); Stefan Sottiaux Terrorism and 
the Limitation of Rights in the U.S. Constitution (Hart 2008) 27-32. 
308 Indeed, it is this test which was deployed in the famous case of Korematsu v United 
States  323  US  214  (1944):  see  below  ch  3  p  163.  The  outcome  of  this  case  was 
extremely  controversial:  see,  for  example,  Eugene  Rostow,  ‘The  Japanese  American 
Cases-A Disaster’ (1945) 54 Yale Law Journal 489. 
309 Article 2 ECHR imposes an obligation on the state to take proactive steps to 
safeguard the lives of those within the jurisdiction (see LCB v United Kingdom, judgment 
of 9 June 1998, Reports of Judgments and Decisions 1998-III, p. 1403, § 36; Osman v 
United Kingdom [1998] EHRR 101 at [115-116]).  
310 Hansard, HC Deb 14 September 2001 vol 372 cc604-16 at 604. 
311 J. Cofer Black, Unclassified Testimony before the Senate Intelligence Committee, US 
Congress, 107th Congress, 2nd Session, September 26, 2002. 
312 Tony Blair giving evidence to the Chilcott Committee, 21 January 2011, BBC News. 
Video extract available from http://www.bbc.co.uk/news/uk-politics-12246410 . A"search"for"‘constitutional"optimization’"
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313 But note the observations of Ackerman that emergency measures during peacetime 
are likely to involve property and financial issues, as opposed to determinations of 
individual liberty, and therefore would be less objectionable from a civil liberties 
perspective (see B. Ackerman, ‘The Emergency Constitution’ (2004) 113 Yale Law 
Journal 1029, 1058). 
314 Respectively s. 19(1)(a), (b) and (c) Civil Contingencies Act 2004 (CCA). For a 
complete discussion of the Act, see C. Walker & J. Broderick, The Civil Contingencies Act 
2004: Risk, Resilience and the Law in the United Kingdom (Oxford: OUP, 2006). 
315 50 USC 1601-1651. 
316 President Obama implemented the latest renewal on September 14, 2010. Letter from 
the President on the Continuation of the National Emergency with Respect to Certain 
Terrorist Attacks, White House Press Office, September 10, 2010, available from 
http://www.whitehouse.gov/the-press-office/2010/09/10/letter-president-continuation-
national-emergency-with-respect-certain-te.  
317 Article 15(1) ECHR provides, so far as is material here: 
‘In time of war or other public emergency threatening the life of the nation any High 
Contracting Party may take measures derogating from its obligations under this 
Convention to the extent strictly required by the exigencies of the situation, provided that 
such measures are not inconsistent with its other obligations under international law.’ Art. 
15(3) requires that the Secretary General of the Council of Europe should be kept 
appraised of any derogation and associated measures. A"search"for"‘constitutional"optimization’"
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318 As was observed by the European Court as ‘striking’: A v United Kingdom [2009] 
ECHR 301, at [180]. 
319 Lawless v Ireland (1979-80) 1 EHRR 15 
320 Lawless v Ireland (1979-80) 1 EHRR 15, [20]. 
321 ibid at [28]. 
322 Greek case (1969) 12 YB 1 at 71-72 
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328 A point made by S. Tierney, ‘Determining the State of Exception: What role for 
Parliament and the Courts?’ (2005) 68 Mod L Rev 668, 669. 
329 See the most recent Strasbourg challenge on detention grounds, A v United Kingdom 
[2009] ECHR 301, at [180-181], and specifically [190] in which the Court held that 
although there was a public emergency, the adopted measures were disproportionate in 
that they discriminated between nationals and non-nationals. For a more detailed 
discussion of this jurisprudence, see ch 4 p 229. 
330 S Marks, ‘Civil Liberties at the Margin: the UK Derogation and the European Court of 
Human Rights’ (1995) 15 Oxford Journal of Legal Studies 70,85.  
331 ibid 86. Original emphasis. 
332 ibid.  
333 Ibid 90. 
334 D Luban, ‘Eight Fallacies About Liberty and Security’, in R. Wilson (ed), Human Rights 
in the ‘War on Terror’ (New York: Cambridge University Press, 2005) 242-257. 
335 Oren Gross & F Aolain, ‘From Discretion to Scrutiny: Revisiting the Application of the 
Margin of Appreciation Doctrine in the Context of Article 15 of the European Convention 
on Human Rights’ (2001) 23 Human Rights Quarterly 625, 644. 
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337 WE Scheuerman ‘Emergency Powers’ (2006) 2 Annual Review of Law and Social 
Science 257, 258. 
338 Oren Gross, ‘Chaos and Rules: Should Responses to Violent Crises Always Be 
Constitutional?’ (2003) 112 Yale Law Journal 1011. 
339 Mark Tushnet, ‘Controlling Executive Power in the War on terrorism’ (2005) 118 
Harvard Law Review 2673. 
340 Aidrian Vermeule, ‘Holmes on Emergencies’ (2009) 61 Stanford Law Review 163. 
341 Bruce Ackerman, ‘The Emergency Constitution’ (2004) 113 Yale Law Journal 1029. 
342 Vermeule (n 340). 
343 Ibid 168-169. 
344 Ibid. 
345 Ibid 177. 
346 Ibid 183. Note that Vermeule does not consider the impact of jus cogens rights, such 
as the prohibition of torture, discussed in chapter 2. Vermeule’s stance is therefore 
consistent with the conclusions in chapter 2 about the failure of states to fully engage with 
obligations under international law in this area. On the nature of American exceptionalism A"search"for"‘constitutional"optimization’"
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generally, see H Koh, ‘On American Exceptionalism’ (2003) 55 Stanford Law Review 
1479. 
347 Vermeule (n 340) 188. 
348 As to the nature of the ‘quasi-emergency’ that is said to exist, see the submissions of 
Liberty, Interights and the Committee on the Administration of Justice, in their intervention 
in Brannigan and McBride v UK (1994) 17 EHRR 539. 
349 Kavanagh (n 104) 167-168. 
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351 Ibid. 
352 Ibid 172. 
353 For example, the control order regime specified the correct procedure for judicial 
review of the decisions of the Home Secretary (ch 4 p 210); SIAC has been established 
by Parliament as the appropriate closed tribunal to hear sensitive national security 
removal challenges (ch 5 p 305-306). 
354 See ch 4 p 210, 217; see s. 2(1)(a) Prevention of Terrorism Act 2005. 
355 See ch 6 p 359. 
356 Conway v Rimmer [1968] AC 910, 982. 
357 Fergal Davis, ‘Extra-constitutionalism, Dr. Mohamed Haneef and controlling executive 
power in times of emergency’, in N McGarrity et al (eds), Counter-Terrorism and Beyond: 
The Culture of Law and Justice After 9/11 (Routledge 2010) 220. A"search"for"‘constitutional"optimization’"
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358 R v Secretary of State for Home Affairs, ex p Hosenball [1977] 1 WLR 766, 783 (Lord 
Denning). 
359 SSHD v Rehman [2002] 1 All ER 123, [31]. 
360 As is argued by Adam Tomkins, ‘National security and the role of the court: a changed 
landscape’ (2010) Law Quarterly Review  543, 566-567. Tomkins bases his conclusions 
on an analysis of control orders, proscribed organizations, and deprivation of citizenship 
challenges. 
361 Aileen Kavanagh, ‘Defending deference in public law and constitutional theory’ (2010) 
126 Law Quarterly Review 222. 
362 Ibid 227-228. 
363 Known as ‘Wednesbury unreasonableness’, and established in the case of Associated 
Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223. A"search"for"‘constitutional"optimization’"
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364 Ibid 249-250. 
365 Kavanagh, Constitutional Review under the Human Rights Act (n 104) 207. 
366 Aileen Kavanagh, ‘Judging the judges under the Human Rights Act: deference, 
disillusionment and the "war on terror"’ (2009) Public Law 287. 
367 KD Ewing, ‘The Futility of the Human Rights Act’ (2004) Public Law 829, 851.  
368 Kavanagh, Constitutional Review under the Human Rights Act (n 104) 197. 
369 See, for example, K Ewing and J Tham, ‘The Continuing Futility of the Human Rights 
Act’ (2008) Public Law 668, 693; David McKeever, ‘The Human Rights Act and anti-
terrorism in the UK: one great leap forward by Parliament, but are the courts able to slow 
the steady retreat that has followed?’ (2010) Public Law 110. 
370 This is particularly true of the post 9/11 SCOTUS cases in the US and the control 
order jurisprudence in the UK. See also the decisions of SIAC in the context of removal 
proceedings (ch 5 p 307-308). 
371 TRS Allan, ‘Human Rights and Judicial Review: A Critique of Due Deference’ (2006) 
65(3) Cambridge Law Journal 671, 695. 
372 Ibid 683. 
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374 Ibid 695. 
375 Kavanagh, ‘Judging the judges under the Human Rights Act: deference, 
disillusionment and the "war on terror"’ (n 366) 299. Original emphasis. 
376 SSHD v Rehman [2001] UKHL 47 [2003] 1 AC 153, [31] (Lord Steyn). 
377 As was declared by Lord Diplock in Council of Civil Service Unions v Minister for the 
Civil Service [1985] AC 374 HL, 412. For a post-HRA context, see the discussion of 
national security by Lord Woolf MR in SSHD v Rehman [2001] UKHL 47 [2003] 1 A.C. 
153, [31]: ‘while a national court must accord appropriate deference to the executive, it 
may have to address the questions: Does the interference serve a legitimate objective? Is 
it necessary in a democratic society?’ 
378 Kavanagh, ‘Judging the judges under the Human Rights Act: deference, 
disillusionment and the "war on terror"’ (n 366) 303-304. A"search"for"‘constitutional"optimization’"
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379 Fiona De Londras & Fergal Davis, ‘Controlling the executive in times of terrorism: 
competing perspectives on effective oversight mechanisms’ OJLS 2010, 30(1), 19, 23; M 
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1 It should also be noted that ‘preventive’ and ‘preventative’ may be used interchangeably. 
The former is used throughout this thesis. See generally Stella Elias, ‘Rethinking 
“Preventive Detention” From a Comparative Perspective: Detaining Terrorist Suspects’ 
(2009) 41 Columbia Human Rights Law Review 99. 
2 ‘Internment’ and ‘incarceration’, while both referring to detention, denote fundamentally 
different approaches. The former suggests lawful preventive detention, undertaken within 
the law, for example that undertaken during World War I and II. Its application to modern 
terrorism detention has been criticized as it may be argued that emergency detention in a 
terrorism context operates outwith ordinary criminal justice principles: see e.g. Roger 
Daniels, ‘Words Do Matter: A Note on Inappropriate Terminology and the Incarceration of 
the Japanese Americans’ in Louis Fiset and Gail Nomura, eds. Nikkei in the Pacific 
Northwest: Japanese Americans and Japanese Canadians in the Twentieth Century 
(University of Washington Press 2005). 
3 Following the repeal of Part IV of the Anti-Terrorism, Crime and Security Act 2001 by 
the Prevention of Terrorism Act 2005 and the ruling of the House of Lords in A and 
Others [2004] UKHL 56 (hereafter Belmarsh). See below p 159-163 for a relevant 
discussion of the case and its impact. 
4 Below p 148-150 and p 186-203. 
5 Australia, for example, allows short-term, preventive detention of up to 48 hours 
(Criminal Code Act 1995 §§ 100.1, 105.2), extendable to up to 14 days by augmenting 
state law (e.g. Terrorism (Police Powers) Act 2002 (NSW); Terrorism (Preventative 
Detention) Act 2005 (Qld);  Terrorism (Preventative Detention) Act 2005 (SA)).                              
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6 Elias (n 1) considers the detention regimes of some 32 states. 
7 para 36(3)(b)(ii), Sch 8 TACT. The amending provisions of s. 23(7) Terrorism Act 2006 
were allowed to lapse in Janurary 2011, causing the 28 day detention period to revert 
back to the 2003 level of 14 days. See below p181-182. 
8 In County of Riverside v McLaughlin 500 US 44 (1991), the court held that detention for 
a period of time up to 48 hours did not violate fifth amendment guarantees, but this may 
be extended in an emergency. 
9 In the UK, for example, the state could clearly use the pre-charge detention powers for 
a short period of time if there was reasonable suspicion that the person was a terrorist. s. 
41(1) TACT provides that ‘a constable may arrest without a warrant a person whom he 
reasonably suspects to be a terrorist’. At this point the detention provisions under Sch 8 
apply. Note that ‘it would be inaccurate to suggest that there are unwavering bright line 
distinctions between the different frameworks and different countries involved,’ Elias (n 1) 
128-129. The use of the criminal justice system in this way should also not be 
encouraged, since it has the potential to distort the purpose of the criminal law (ibid 158). 
Obtaining a judicial extension of pre-charge detention in the absence of a criminal 
investigation would not be possible (see below p172). 
10 Literally (the court commands) ‘that you have the body’ (i.e. the person subject to 
detention). Its full title is (from the Latin) habeas corpus ad subjiciendum. 
11 Blackstone Commentaries (1768) vol 3, 129-137. 
12 Blackstone identified the first issue in 1305 (ibid).  
13 Ibid.                              
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14 Article I, §9 of the Constitution provides, inter alia: ‘The privilege of the Writ of Habeas 
Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public 
Safety may require it’. It is provided for by the habeas statute: 28 USC § 2241-2255 
(1948). 
15 See ch 2 p 62-63. 
16 See Laura Donohue, The Cost of Counterterrorism (Cambridge University Press 2008) 
36: Donohue cites Lord Falconer’s comments in Parliament (HL Deb 26 March 2003, cols 
851-854) in support of these principles. In the UK at least, it must be considered that this 
interpretation has its roots in the protection conferred by s. 6 HRA 1998 under Article 5 
ECHR. See generally ch 2 above. 
17 See, for example, Fiona De Londras & Fergal Davis, ‘Controlling the executive in times 
of terrorism: competing perspectives on effective oversight mechanisms’ OJLS 2010, 
30(1) 19. 
18 See ch 4 p 210-211 for the discussion of control orders in a UK context; for the use of 
judicial review in the context of deportation hearings, see ch 5 p 262-264.  
19 See below p 193-196 for a discussion of Boumediene v Bush 553 US 723 (2008).  
20 See S Greer, ‘Human rights and the struggle against terrorism in the United Kingdom’ 
(2008) 2 European Human Rights Law Review 163. 
21 David Cole, ‘Symposium: Judging Judicial Review: Marbury in the Modern Era: Judging 
the Next Emergency: Judicial Review and Individual Rights in Times of Crisis’ (2003) 101 
Michigan Law Review 2565, 2571-77.                              
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22 See, for example, the opinion of Campbell that whilst ‘Northern Ireland may offer some 
particularly important pointers, … the political contexts are quite different, and lumping 
the Iraqi conflict seamlessly with the rest of the ‘war on terror’ provides at best a 
questionable construction’ Colm Campbell, ‘“Wars on terror" and vicarious hegemons: the 
UK, international law, and the Northern Ireland conflict’ (2005) 54 International and 
Comparative Law Quarterly 321, 323. 
23 Campbell (n 22). 
24 Ibid 325-326. 
25 Assessing Damage, Urging Action: Report of the Eminent Jurists Panel on Terrorism, 
Counter-terrorism and Human Rights (International Commission of Jurists 2010) 
<http://ejp.icj.org/IMG/EJP-Report.pdf> (Jurists Report) 41-42. It should be noted that the 
report does state that ‘Despite serious levels of political violence, basic legal guarantees, 
a free media, a strong civil society, and political pluralism were all maintained. 
International oversight mechanisms, including the United Nations, and most importantly 
the European Court of Human Rights provided external safeguards’. This contention, 
however, does not detract from the fact that there are well-documented allegations of 
general human rights abuses during this period (see, for example, the judgment of the 
ECtHR in Ireland v UK (1978) 2 EHRR 25, where the court held that the UK had 
breached its obligations under Article 3 ECHR with respect to the inhuman and degrading 
treatment of Northern Ireland detainees). 
26 A fulsome account of counter-terrorism measures adopted during the Northern Ireland 
troubles lies beyond the ambit of this thesis and has been well-documented elsewhere. 
See, for example, C Walker, Blackstone’s Guide to the Anti-Terrorism Legislation, (2
nd 
edn, Oxford 2009) ch 1; G Hogan and C. Walker, Political Violence and the Law in Ireland 
(Manchester University Press 1989); Laura Donohue, Counter-terrorism Law and 
Emergency Powers in the United Kingdom 1922-2000 (Irish Academic Press 2001); 
Donohue (n 18).                              
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27 The Northern Ireland (Emergency Provisions) Act 1973 repealed the 1922 Act. 
28 Internment was (in 1972) described as the ‘most serious mistake [the] government has 
ever made’: HL Deb 7 December 1972, vol 337, col 447. See generally Walker, 
Blackstone’s Guide (n 26) ch 1.  
29 Paul Bew and Gordon Gillespie, Northern Ireland: A Chronology of the Troubles 1968-
1999 (Gill and Macmillan 1999) 37; See also the commentary provided by Michael 
O’Connor and Celia Rummann, ‘Into the Fire: How to Avoid Getting Burned By the Same 
Mistakes Made Fighting Terrorism in Northern Ireland’ (2002-2003) 24 Cardozo Law 
Review 1657, 1679-80. 
30 For a detailed analysis of the conflict and the associated policies with regard to 
internment, see Brice Dickson The Detention of Suspected Terrorists in Northern Ireland 
and Great Britain (2009) 43 Richmond Law Review 927, 935. The events of Bloody 
Sunday were as a result of an anti-internment march. 
31 Regulations 11(2) and 11(5) allowed for internment: Civil Authorities (Special Powers) 
Acts (Northern Ireland), 1956 /191. Para [23] of the Schedule to the Act contains the 
preceding provisions. 
32 Such a notice was held to be sufficient to amount to a valid derogation in Lawless v 
Ireland (1979-1980) 1 EHRR 15. 
33 Home Office, Standing Advisory Commission on Human Rights, The Protection of 
Human Rights by law in Northern Ireland (Cmd 7009, 1977). 
34 Re McElduff [1972] NI 1; 1972 WL 37585.                              
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35 Re Keenan [1972] 1 QB 533; [1971] 3 WLR 844.   
36 Donohue notes the similarities between the jurisdictional arguments advanced by the 
applicant in this case and that presented by the SCOTUS appeals in the post-9/11 epoch: 
Donohue, The Cost of Counterterrorism (n 16) 39. 
37 Ibid 40. 
38 Ibid 42. See also the case of Kelly v Faulkner and Others [1973] NI 31. 
39 Detention of Terrorists (Northern Ireland) Order 1972, SI 1972/1632. 
40 HL Deb 07 December 1972, vol 337, col 438. 
41 Detention of Terrorists (Northern Ireland) Order 1972, SI 1972/1632. 
42 Dickson (n 30) 932. 
43 Donohue, The Cost of Counterterrorism (n 16) 42.  
44 Ibid.                              
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45 See below p 159-163 for the discussion of A and Others [2004] UKHL 56; for the 
government’s response see ch 4 p 209. 
46 See below p 128-129; See also the approach of SIAC in removal proceedings (see ch 
5 p 307-311). 
47 Greek case (1969) 12 YB 1, 71-72. 
48 Lawless v Ireland (1979-80) 1 EHRR 15. 
49 Ireland v UK (1978) 2 EHRR 25. 
50 Ibid [93-94]. 
51 Ibid [205]. 
52 Ibid [214]. 
53 Ibid [220]. 
54 For criticism from this perspective, see Dickson (n 30) 935.                               
! 125!
                                                                         
                                                                       
                                                                           
                                                                      
                                      
                                                                            
                                                                        
                                                                       
                                                                           
                                                                        
                                                                            
                                                                              
                                                                                 
                                                                          
                                                                            
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
55 For a discussion of which, see Susan Marks, ‘Civil Liberties at the Margin: the UK 
Derogation and the European Court of Human Rights’ (1995) 15 Oxford Journal of Legal 
Studies 70, 75. Note also that the Strasbourg Court would have found a violation of 
Article 5 taken alone; but the Court accepted the derogation and therefore found no 
violation of the Articles taken together. 
56 See the discussion as to the violation of Article 3 ECHR: ch 5 p 269. 
57 Although note the reasoning: ‘the Court emphasizes… that Articles 3 and 5 embody 
quite separate obligations’ Ireland (n 49) [221]. 
58 See, for example, the discussion in Parliament during the passage of the Northern 
Ireland (Emergency Provisions) Bill: HC Deb 09 July 1974, vol 876, cols 1285-89. Note 
also the observations of Philip Heymann, ‘Civil Liberties and Human Rights in the 
Aftermath of September 11’ (2002) 25 Harvard Journal of Law and Public Policy 441, 
449: internment always had the effect of alienating a much larger group than were 
originally sympathetic to the terrorists.  
59 Report of a Committee to consider, in the context of civil liberties and human rights, 
measures to deal with terrorism in Northern Ireland (HMSO January 1975) (Gardiner 
Report). 
60 Ibid 148-149. 
61 Ibid. 
62 Ibid 6.  
63 Conflict and Politics in Northern Ireland: Internment - A Chronology of the Main Events 
(CAIN, University of Ulster).  
64 The designated derogation from Article 5 ECHR was withdrawn with the passage of 
TACT.                              
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65 The significance of Diplock courts and their commensurate impact on the Northern 
Ireland situation should not be underestimated, but such a discussion is beyond the ambit 
of this investigation and can be left to other sources (for a summary of the history, use, 
advantages and disadvantages of Diplock Courts, see Donohue (n 16) 42-47). 
66 Chronologically s. 7 of the Prevention of Terrorism (Temporary Provisions) Act 1974; s. 
12 of the Prevention of Terrorism (Temporary Provisions) Act 1976; and s. 12 of the 
Prevention of Terrorism (Temporary Provisions) Act 1984. For a comprehensive 
discussion of the relevant provisions, see C Walker, ‘The detention of suspected terrorists 
in the British Islands’ (1992) 12 Legal Studies 178-194. 
67 The bombings were carried out on 21
st November 1974; Royal Assent was received on 
29
th November (HL Deb 29 November 1974, vol 354, col 1574). Such a speedy passage, 
which required an urgent recall of Parliament, has been identified as a cause for concern 
and has particular significance given the pre-charge detention measures currently before 
Parliament. 
68 See, for example, Hansard HC Deb 25 November 1974, col. 35.  
69 Clive Walker, The Prevention of Terrorism in British Law (Manchester University Press 
1992). 
70 Indeed, the legislation was continually renewed until 1989.                              
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71 Walker, above (n 26). 
72 Ibid 574. 
73 For a detailed discussion of which, see Walker (n 69) 532. 
74 s. 12 Prevention of Terrorism (Temporary Provisions) Act 1984. 
75 Prevention of Terrorism (Temporary Provisions) Act 1984. 
76 See 14 Yearbook 32, 16 Yearbook 26–28, 18 Yearbook 18 and 21 Yearbook 22,  
Communications giving notice of derogation and 21 Information Bulletin on Legal 
Activities with the Council of Europe and in member states  (July 1985) 2, for the 
withdrawal. 
77 See the Government’s arguments in Brannigan and McBride v United Kingdom (1994) 
17 EHRR 539 (discussed below). 
78 See ss. 10-12 Northern Ireland (Emergency Provisions) Act 1973.                              
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79 See Marks (n 55) 78-79. 
80 Brogan v UK (1989) 11 EHRR 117. 
81 Ibid [61-62]. 
82 Ibid [60]. 
83 Campbell (n 22) 341.  
84 Ibid. 
85 On 23 December 1988, the Government declared to the Security General of the 
Council of Europe that a public emergency within the meaning of Article 15(1) ECHR 
existed in the UK, and gave notice of a designated derogation from the Convention with 
respect to this mechanism of extended detention. See s. 13(1) and Sch 2 HRA.                              
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86 s. 14 and Sch 5 para 6. Prevention of Terrorism (Temporary Provisions) Act 1989 
made similar provision and came into force on 22 March 1989. 
87 See House of Commons Library Research Note 424 on the Prevention of Terrorism 
(Temporary Provisions) Bill [Bill 2 of 1988/89]. 
88 Northern Ireland (Emergency Provisions) Act 1991; Northern Ireland (Emergency 
Provisions) Act 1996; there were also amendments made to the PTA 1989 (see, e.g. 
Prevention of Terrorism (Exclusion Orders) Regulations 1996 SI No 892. 
89 For a discussion of the myriad attacks in this period, see C Walker, ‘The Bombs in 
Omagh and their Aftermath: The Criminal Justice (Terrorism and Conspiracy) Act 1998’ 
(1999) 62 Modern Law Review 879. 
90 Brannigan and McBride v UK (1994) 17 EHRR 539. 
91 Ibid [47]. 
92 Ibid [51]. 
93 Ibid [43]. 
94 Ibid [60]. 
95 Marks (n 55) 94. There is undoubtedly some force in this argument, but it should 
concordantly be noted that the UK domestic courts have since been more reticent to 
afford the executive similar latitude in a post-9/11 context.                              
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96 The Good Friday Agreement was signed on 10
th April 1998. On the agreement, see A 
Morgan The Belfast Agreement - a practical legal analysis (Belfast Press 2000). 
97 John Mullin et al, ‘IRA smash ceasefire’ The Guardian (London, 10 February 1996) 
<http://www.guardian.co.uk/uk/1996/feb/10/northernireland.davidpallister.> accessed 1 
February 2010. See also the discussion of these attacks by Walker (n 26). 
98 David Sharrock et al, ‘Ultimatums follow blast which blew wreckage half a mile into the 
air’ The Guardian (London, 17 June 1996) 
<http://www.guardian.co.uk/uk/1996/jun/17/northernireland.christopherelliott> accessed 1 
February 2010. 
99 The Secretary of State for Northern Ireland expressed ‘outraged condemnation’ for the 
attacks and this was echoed by the opposition (HC Deb 19
th June 1996, cols 938-943). 
100 For a comprehensive account of the Northern Ireland provisions, see e.g. Walker (n 
26).  
101 Marshall v UK, App No 41571/98 (ECtHR, 10 July 2001). The ECtHR declared the 
application inadmissible, by which time the derogation notice had been removed.  
102 Henry Macdonald, ‘Ulster carnage as bomb blast targets shoppers’ The Guardian 
(London, 16 August 1998) 
<http://www.guardian.co.uk/uk/1998/aug/16/northernireland.henrymcdonald1>  accessed 
12 May 2010. 
103 HC Deb 18 Nov 1997, col 182.                               
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104 HL Deb 3 September 1998, vol 583, cols 889-890. 
105 s. 3 Northern Ireland (Emergency Provisions) Act 1998. 
106 Lord Lloyd’s 1996 review was used to inform the content of the Terrorism Bill 2000 
(Lord Lloyd, Inquiry into legislation against terrorism (Cmd 3420, 1996)). 
107 As Campbell (n 22) notes, a plethora of violations were found between 1994 and 
2003. It is, however, important to note that these were not in a detention-related context; 
nor did they subject the designated derogation to further scrutiny.  
108 The Human Rights Act (Amendment) Order 2001 (SI 2001/1216) repealed the 1988 
derogation on 1
st April 2001. 
109 s. 41(2) TACT gives effect to Sch 8, which contains the relevant detention provisions.                              
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110 As will be seen, the UK domestic courts have proven to be rather more assertive in 
some respects (see below p 159-163 for the discussion of A and Others [2004] UKHL 
56). 
111 For a detailed discussion from the perspective of the Northern Ireland judiciary, see 
Brice Dickson, ‘Northern Ireland’s Troubles and the Judges’ in B Hadfield (ed), Northern 
Ireland: Politics and the Constitution (Open University Press 1992). 
112 Oren Gross and Fionnuala Aolain, ‘From Discretion to Scrutiny: Revisiting the 
Application of the Margin of Appreciation Doctrine in the Context of Article 15 of the 
European Convention on Human Rights’ (2001) 23 Human Rights Quarterly 625, 634.  
113 Ibid. 
114 Ibid 647. 
115 During passage of the 1984 Act, the Bill attracted criticism due to the renewed 
extension for the tenth consecutive year of what were originally intended to be temporary 
six-month measures (HC Deb 25 January 1984, vol 52, cols 1013-1014). 
116 See, for example, the 4 year lag from application to judgment in Brannigan and 
McBride v UK and Brogan v UK; the 7 year delay in Ireland v UK; and the 3 year period 
before the case of Marshall v UK was declared inadmissible.                              
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117 Aidrian Vermeule, ‘Holmes on Emergencies’ (2009) 61 Stanford Law Review 163. 
118 Bruce Ackerman, ‘The Emergency Constitution’ (2004) 113 Yale Law Journal 1029, 
1076. 
119 For a contextual discussion, see ch 2 p 57-64, and for an excellent and contemporary 
outlook on the doctrine, see Tom Bingham, The Rule of Law (Penguin 2011). 
120 Jurists Report (n 25) 42.  
121 Laura Donohue, ‘Civil Liberties, Terrorism, and Liberal Democracy: Lessons from the 
United Kingdom,’ (BCSIA Discussion Paper 2000-05, ESDP Discussion Paper ESDP-
2000-01) 5; see also Donohue (n 16) ch 1, where Donohue observes that the Special 
Powers Act 1922 was initially intended as a temporary measure, but was more 
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122 Walker (n 89) 881. 
123 Walker points out that such legislation is ‘rarely drafted on the hoof’ (ibid) but 9/11 did 
see some hastily drafted legislation in the form of the Anti-Terrorism, Crime and Security 
Act 2001. See below for a discussion of such measures, but note the conclusions 
regarding drafting emergency legislation and the absence of adequate Parliamentary 
scrutiny. For a (now dated) contextual analysis in relation to New Zealand, see Kiron Reid 
and Clive Walker 'Military Aid in Civil Emergencies: Lessons from New Zealand' (1998) 
27 Anglo American Law Review 133. 
124 In the most recent context, see the operation of the TPIM regime: ch 4 p 254-255. Two 
further specific examples may be given: the Labour proposal, following a Parliamentary 
defeat to extend the period of pre-charge detention to 42 days, which was drafted as a 
one page bill and retained in the Parliamentary library; and the more recent proposals 
suggested by the Home Secretary, following the lapse of the 28 day limit and return to 14 
days, which is to be accompanied by draft legislation to allow for this period to be 
extended in if required by a terrorist situation (Home Office, Review of Counter-Terrorism 
and Security Powers: Review Findings and Recommendations (Cmd 8004, 2011) 14, 
para 9) (Counter-Terrorism Review).                              
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125 See generally ch 2 above, and for specific recommendations see ch 6 p 342-357. 
126 Lord Lloyd, Inquiry into legislation against terrorism (Cmd 3420, 1996) (Lloyd Inquiry). 
127 John Murray v United Kingdom, App no 18731/91 (ECtHR, 8 February 1996). 
128 Lloyd Inquiry (n 126) 5. 
129 Ibid.                              
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130 Ibid para 3.1. 
131 HC Deb 14 December 1999, vol 341, col 154. 
132 The impact of TACT upon the HRA was canvassed during Parliamentary passage; 
this was addressed by the then Home Secretary (ibid cols 161-162). 
133 ‘The main purpose of the Bill is not to extend the criminal code, but to give the police 
special powers to enable them to prevent and investigate that special category of crime. 
Those powers include an enhanced power to arrest and detain suspects, and powers to 
set up cordons, to stop and search vehicles and pedestrians, to investigate terrorist 
finances and to examine people passing through ports’ HC Deb 14 December 1999, vol 
341, col 162.                              
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134 s. 1 TACT. For a discussion of the relevant definitional considerations, see ch 1 p 6-
13.  
135 para 29(3) Sch 8 TACT. 
136 Lord Lloyd recommended that the initial 48 hours’ detention could be extended by 
judicial warrant by a further two days, making a total of 4 days (Lloyd Inquiry (n 126) 45). 
It was the Labour government which pressed for the extended period, in light of the (now 
familiar) argument that terrorism investigations were becoming increasingly complex and 
terrorist plots increasingly sophisticated (see the Government response, Home Office, 
Legislation against Terrorism: A consultation paper (Cmd 4178, 1998) 36). 
137 See below p 172-186 for detailed analysis of pre-charge detention. 
138 For a comprehensive account of the pre-9/11 terrorist paradigm in the USA, see The 
9/11 Commission Report, Final Report of the National Commission on Terrorist Attacks 
Upon the United States, <http://www.gpoaccess.gov/911/pdf/fullreport.pdf> accessed 15 
January 2010 (Commission Report).                              
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139 For a full account of these atrocities, see Commission Report (n 138) 60-62, 72-80.  
140 Though note that fatwa are usually decrees by a respected Islamic authority, and Bin 
Laden was not such a scholar (ibid). 
141 ‘Text of World Islamic Front’s Statement Urging Jihad Against Jews and Crusaders’ Al 
Quds al Arabi, Feb 23 1998, cited in the Commission Report (n 138) 47. 
142 President William J Clinton, ‘Address Before a Joint Session of Congress on the State 
of the Union,’ 24 January 1995, Vol 1, 83. 
143 Presidential Decision Directive NSC-39, ‘US Policy on Counter-terrorism,’ June 21, 
1995 (unclassified). 
144 Ibid. 
145 Prohibiting Transactions With Terrorists Who Threaten To Disrupt the Middle East 
Peace Process, Executive Order 13099 of August 20, 1998; Blocking Property and 
Prohibiting Transactions With the Taliban, Executive Order 13129 of 4 July 1999.  
146 The specifics of this contention were contested by the Bush administration: see B 
Knowlton, ‘Bush Makes Public Parts of Report on Terrorism’ New York Times (New York,                              
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26 September 2006). A report has since been declassified: White House, Memorandum 
for the Vice President, US Policy on Counter-Terrorism (21 June 1995) 
<http://www.fas.org/irp/offdocs/pdd39.htm> accessed 30 May 2011. 
147 Omnibus Diplomatic Security and Anti-Terrorism Act of 1986, Pub L No 99-399, 100 
Stat 855. 
148 Anti-Terrorism Act of 1987, 22 USC §§ 5201-5203 (1987).  
149 By contrast, the 1987 Act was largely a reactive piece of legislation in response to a 
specific threat posed by the Palestinian Liberation Organization, effectively proscribing 
the organization, and was subjected to a number of court challenges (US v Palestine 
Liberation Organization, 695 F Supp 1456 (SDNY 1988); Mendelsohn v Meese, 695 F 
Supp 1474 (SDNY 1988)). 
150 Foreign Terrorists in America: Five Years after the World Trade Center, Hearing 
Before the Sub-Committee on Technology, Terrorism and Government Information, 24 
February 1998, prepared statement of Walter D Cadman, 57.  
151 Omnibus Counterterrorism Act of 1995- Message from the President of the United 
States (H Doc No 104-31, House of Representatives, 9 February 1995). 
152 The attack caused the greatest loss of life from an act of terrorism on US soil prior to 
9/11. See The Oklahoma Department of Civil Emergency Management After Action                              
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Report, Alfred P. Murrah Federal Building Bombing, 19 April 1995, in Oklahoma City, 
Oklahoma, 
<http://www.ok.gov/OEM/documents/Bombing%20After%20Action%20Report.pdf.> 
accessed 8 September 2010. 
153 Pub L No 104-132, 110 Stat 1214 (AEDPA). For a full discussion of the passage of the 
Act and the considerable political difficulties that beset the Bill, see Roberta Smith, 
‘America Tries To Come To Terms With Terrorism: The United States Anti-Terrorism And 
Effective Death Penalty Act of 1996 v British Anti-Terrorism Law and International 
Response’ (1997) 5 Cardozo Journal of International and Comparative Law 249. It should 
be observed that many of the proposals that were introduced in the period following the 
Oklahoma bomb were ultimately dropped from the Bill. 
154 Felker v Turpin 518 US 651 (1997). For a discussion of other judicial challenges to 
AEDPA, specifically as they relate to habeas corpus petitions, see Editorial, ‘Current 
Developments in the law: A Survey of Cases Affecting the Anti-terrorism and Effective 
Death Penalty Act of 1996’ (1996-97) 6 Boston University Public Interest Law Journal 
371. 
155 US Const art I, § 9. 
156 See S Labaton, ‘House Passes Narrow Counterterrorism Bill Unlike Senate's’ New 
York Times, (New York, 15 March 1996) < http://www.nytimes.com/1996/03/15/us/house-
passes-narrow-counterterrorism-bill-unlike-senate-s.html.> accessed 21 March 2010. The 
AEDPA did, however, provide myriad other powers needed to combat terrorism, including 
increased powers of proscription, limit finance, and limiting access to explosive materials 
(see respectively §302, 8 USC 1189; §321, 18 USC 2332d; §501 & §§603-4). 
157 For analysis of the removal strategies, see ch 6. 
158 Immigration and Nationality Act (INA) 8 USC § 1101. 
159 INA §236(c)(1)(d), 8 USC §1226(c)(1)(d). For a critique of the mandatory detention 
regime, see Stephen Legomsky, ‘The Detention of Aliens: Theories, Rules, and 
Discretion’ (1999) 30 University of Miami Inter-American Law Review 531. Legomsky 
opines that mandatory detention rules should not be relied on to the detriment of case-by-
case decisions allowing the sensible use of discretion, which would save costs.                              
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160 ‘I intend to keep urging the Congress to give our law enforcement officials all the tools 
they need and deserve to carry on the fight against international and domestic terrorism. 
This is no time to give the criminals a break’ Statement on Signing the Antiterrorism and 
Effective Death Penalty Act of 1996, 24 April 1996 
< http://www.presidency.ucsb.edu/ws/index.php?pid=52713. Accessed 18/10/2010.> 
accessed 20 November 2010. 
161 Cole and Dempsey (n 21) 170.  
162 For a discussion of several of these detainees, see Cole and Dempsey (n 26) 148-
170. In particular, see the cases of American-Arab Anti-Discrimination Commission v 
Reno 70 F 3d 1045 (9
th Circuit 1995); Al Najjar v Reno, 97 F Supp 2d 1329. 
163 481 US 739 (1987). 
164 The Bail Reform Act of 1984 contained the relevant provisions: 18 USC §§3141-3150. 
165 US Const am 1 ‘Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the Government 
for a redress of grievance’. 
166 For a discussion of which, see John Howard, ‘The Trial of Pretrial Dangerousness: 
Preventive Detention after United States v Salerno’ (1996) 75 Virginia Law Review 639. 
167 United States v Salerno 481 US 739, 755 (1987). A challenge on alternative grounds 
was made in Foucha v Louisiana, 504 US 71, 77-78 (1992) (Justice White), in which the 
court held that an individual found not guilty by reason of insanity could not be detained in 
a mental institution based solely on an assessment of the danger that he would pose to 
the community once he had recovered from his mental illness.                              
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168 Ibid 83. 
169 See, for example, Ex parte Endo 323 US 283, 298-302 (1944).  
170 Above ch 1 p 6-13.                              
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171 FAA memo, Full Transcription; Air Traffic Control System Command Center, National 
Traffic Management Officer, East Position; September 11, 2001, (2003) 24-27.  
172 Commission Report (n 138) 552. Excludes terrorist deaths. 
173 CNN, ‘Bush: US military on ‘high alert’” (12 September 2001) 
<http://archives.cnn.com/2001/US/09/11/bush.second.statement/> accessed 28 July 
2010. 
174 ‘We will make no distinction between the terrorists who committed these acts and 
those who harbor them.’ White House, Statement by the President in His Address to the 
Nation, (DOD, 11 Septeber 2001) 
<http://www.defense.gov/news/newsarticle.aspx?id=44910> accessed 28 July 2010.                              
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175 White House, Rice interview with Bob Woodward of the Washington Post, (24 October 
2001) 367 as quoted in the Commission Report (n 138) 326. For an account of the 
decision to go to war in Iraq, see Bob Woodward, Plan of Attack (Simon & Schuster 
2006). 
176 For a report on the initial denial, see CNN, ‘Bin Laden says he wasn’t behind attacks’ 
(16 September 2001) <http://articles.cnn.com/2001-09-16/us/inv.binladen.denial_1_bin-
laden-taliban-supreme-leader-mullah-mohammed-omar?_s=PM:US.> accessed 28 July 
2010. For subsequent claims to culpability, see e.g. Maria Newman, ‘Bin Laden Takes 
Responsibility for 9/11 Attacks in New Tape’ New York Times (New York, 29 October 
2004). For the UK findings, see National Archives, ‘September 11 attacks- culpability 
document’ (15 May 2003) <Number10.gov.uk> accessed  29 July 2010. 
177 The FBI held that there was ‘clear and irrefutable’ evidence of Al-Qaeda involvement 
through Osama Bin Laden: ‘The Terrorist Threat Confronting the United States’, FBI, 
Testimony of Dale L. Watson, Executive Assistant Director, Counterterrorism / 
Counterintelligence Division, FBI, Before the Senate Select Committee on Intelligence (6 
February 2002) <http://www2.fbi.gov/congress/congress02/watson020602.htm.> 
accessed 29 July 2010. 
178 See the President’s statement about the launch of operation Enduring Freedom, ‘Full 
text: President Bush's address’ Guardian (London, 7 October 2001) 
<http://www.guardian.co.uk/world/2001/oct/07/afghanistan.terrorism8.> accessed 1 
October 2010. 
179 President George W Bush, State of the Union, 20
th January 2004.                               
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180 PL 107-40, 115 Stat 224 (2001) [SJ Res 23]. 
181 PL 93-148. The Resolution has been subject to much controversy; it effectively curtails 
the executive power of the President and has been declared unconstitutional by 
successive administrations (House of Commons Research Paper, 11
th September 2001: 
the response (01/72, 2001)) 
182 SJ Res 23; HJ Res 64. 
183 Establishing the Office of Homeland Security and the Homeland Security Council, 
Executive Order 13228, October 8, 2001. 
184 Ibid. 
185 Military Order of 13 Nov 2001, 66 Fed Reg 57, 831; Military Order of 13 Nov (2001), 
66 Fed Reg 57, 833 (2001). 
186 Sec 2(a)(1); Military Order of Nov. 13 (2001), 66 Fed Reg 57,833 at 57, 834.                              
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187 Ex parte Quirin, 317 US 1, 32 (1942). An enemy combatant is he ‘who without uniform 
comes secretly [over enemy] lines for the purpose of waging war by destruction of life or 
property. [Such individuals] are familiar exceptions of belligerents who are generally 
deemed not to be entitled to the status of war, but to be offenders against the law or war 
subject to trial and punishment by military tribunals’. 
188 ‘We hold that the Constitution does not confer a right of personal security or an 
immunity from military trial and punishment upon an alien enemy engaged in the hostile 
service of a government at war with the United States’ Johnson v Eisentrager 339 US 
763, 768-777 70 S Ct 936 (1950). 
189 Geneva Convention Relative to the Treatment of Prisoners of War, 6 UST 3316, 75 
UNTS. 
190 Although this strategy could legitimately be applied to Al-Qaeda- a stateless entity- 
there was no logic into applying it to captured members of the Taliban, or ex concessis 
other detainees who could be directly linked to Al-Qaeda. Judge Daryl Hecht, ‘Controlling 
the Executive’s Power to Detain Aliens Offshore: What Process Is Due the Guantánamo 
Prisoners?’ (2005) 50 South Dakota Law Review 78, 96-98. 
191 Brief of Amicus Curiae Fred Korematsu in Support of Petitioners, Rasul and others v 
Bush Nos. 03-334, 03-343 <http://korematsuinstitute.org/wp-
content/uploads/2010/09/Amicus-Brief-2003-Rasul-Odah.pdf. > accessed 10 October 
2010.                              
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192 See the discussion of Rasul v Bush, 542 US 466 (2004), below p164-165.  
193 Uniting and Strengthening America (USA) Act (HR 2975); USA Act of 2002 (S 1510). 
The final Bill also contained many provisions of the Financial Anti-Terrorism Act HR 3004. 
194 Uniting and Strengthening America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism (USA PATRIOT) Act, Pub L 107–56, signed into law on 
October 26, 2001, 115 Stat 272 (2001). 
195 On such haste, see Gia Fenoglio, ‘Jumping the Gun on Terrorism?’ (2001) 33 National 
Law Journal 2450. The Bill was introduced in the House as HR 3162 on 23 October 2001, 
and passed the House the following day with a majority of 291. It passed the Senate the 
following day with only one Nay vote, and was signed into law by the President on 
October 26
th 2001. The Conference committee stage was completely bypassed to allow 
for expedited passage: no doubt this significantly impaired the ability of Congress to 
subject the Bill to proper scrutiny. 
196 See the various arguments discussed by Michael McCarthy, ‘Recent Developments: 
USA PATRIOT Act’ (2002) 39 Harvard Journal on Legislation 435. 
197 McCarthy does not necessarily agree this to be the case, stating that broad powers 
may legitimately have been needed given the deficiencies experienced by the executive 
branch and intelligence services in the run up to 9/11, but concludes that USA PATRIOT 
itself does not cause civil libertarian issues; it merely empowers the executive to act in a 
certain way which may cause civil libertarian issues (ibid). 
198 See ch 2 p 83, ch 3 p 184-185, ch 4 p 254-255 for a discussion of the proposals by the 
(former) Labour government and (current) Coalition government in which draft legislation 
has been published to lie dormant, on file, until the exigencies of the situation require it.  
199 McCarthy (n 196) 451.                              
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200 Ibid 436. 
201 McCarthy, while recognizing that Congress did obtain some important concessions, 
states that Congress did to appear to be acting as a ‘rubber stamp’ for the proposals 
(ibid).  Yet McCarthy’s observation that the authority was ‘tempered with congressional 
and judicial oversight’ and the implication that legislators had been mindful of the 
Korematsu precedent (ibid) do not appear to be commensurate with (for example) the 
broad powers of detention, allied to internment, that beset the US regime in previous 
years. 
202 Pub L No 107-56, §412, 115 Stat 272, 351. See 8 USC § 1226 (a) (2001). 
203 See Catalina Jools Vergara, ‘Trading Liberty for Security in the Wake of September 
Eleventh: Congress’ Expansion of Preventive Detention of Non-Citizens’ (2003) 17 
Georgetown Immigration Law Journal 115, 117. Vergara acknowledges the fact that the 
final version of PATRIOT was an ‘improvement’ but that it did not address all of the 
concerns raised by civil libertarians. 
204 See ch 5 p284. 
205 sec 412, §236 A, 115 Stat 272 added a new power of detention to the Immigration and 
Nationality Act, 8 USC §§ 1101-1537 (2001).                              
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206 USA PATRIOT sec 411 (A)(1)(F). 
207 USA PATRIOT sec 412, § 236 (A) (a) (5). 
208 Vergara (n 203) 121.  
209 USA PATRIOT sec 412 § 236 (A) (a) (2). 
210 USA PATRIOT sec 412 § 236 (A) (a) (6). 
211 8 CFR § 241 (4) (d) (1) (2001).  
212 USA PATRIOT sec 412 § 236 (A) (a) (2). 
213 As to the US removal strategy generally, see ch 5 below. 
214 USA PATRIOT sec 412, § 236 (A) (a) (7). From a UK perspective, the sensible use of 
prosecutorial discretion by the DPP remains a safeguard common to many of the                              
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offences under TACT (see ch 1 p12). As was established in chapter 2, excessive 
discretion is contrary to the rule of law. 
215 USA PATRIOT sec 412 § 236 (A) (b). 
216 Zadvydas v Davis 533 US 678 (2001). 
217 Zadvydas v Davis 533 US 678, 701 (2001). 
218 Vergara (n 203) 131. Vergara opines that since the preventive detention regime 
following the AUMF is broader than detention in an immigration context, it follows, from 
the dicta in Zadvydas, that the former regime must be unconstitutional.  
219 For discussion of judicial deference generally, see above ch 2 p110-115.                              
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220 David Cole, ‘In aid of Removal: Due Process Limits on Immigration Detention’ (2002) 
41 Emory Law Journal 1003, 1004. 
221 Ibid. 
222 See David Cole, ‘Enemy Aliens’, (2002) 54 Stanford Law Review 953, 960. As a 
conservative estimate, and in the absence of official statistics, Cole suggests that 
between 1500 and 2000 individuals were arrested and detained after September 11
th, no 
one was charged. All were released after being cleared by the FBI. 
223 That is not to support the practice of detaining all such individuals as enemy 
combatants without access to counsel as may have occurred at Guantánamo Bay- these 
‘victims of circumstance’ should be afforded due process rights and/or prisoner of war 
status. See Katharine Seelye, ‘A Nation Challenged: Captives; An Uneasy Routine at 
Cuba Prison Camp’ New York Times (New York, 16 March 2002) A8. See also the 
opinion of Ackerman that ‘the grant of carte blanche…may well be a plausible response 
when confronting an existential threat’ (Ackerman (n 128) 1057).                              
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224 USA PATRIOT § 224. The provisions that sunset in December 2005 were largely 
related to surveillance and wiretapping. 
225 The Bill was introduced on 19th November 2001 and received Royal Assent on 14th 
December 2001. Note that the Home Secretary did not consider the period of some ten 
weeks following the attacks to be ‘hurried’, but this timeframe was nonetheless criticized 
during Parliamentary passage (HC Deb 19 Nov 2001, cols 23-24). 
226 Receiving Royal Assent on 14
th December 2001. 
227 The Human Rights implications of the Act have resulted in it being described as the 
‘most draconian legislation Parliament has passed in peacetime in over a century’ Adam 
Tomkins, ‘Legislating Against Terror: the Anti-Terrorism, Crime and Security Act 2001’ 
(2002) Public Law 205, 205. 
228 Under s. 1(2) HRA, the relevant rights under the Convention are given further effect 
subject to any applicable derogation or reservation (ss. 14-15 HRA).                               
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229 See, for example, the comments of the (then) Home Secretary David Blunkett, who 
drew on an article in The Times just 3 days after 9/11 in which it was argued that 
measures had to be taken to protect the public (HC Deb 19 Nov 2001, cols 23-24). 
230 Chahal v UK (1996) (70/1995/576/662) (ECtHR). 
231 For a discussion of the implications for the government’s deportation strategy, see 
below ch 5.  
232 s. 21(1) ATCSA. It should be noted that para (a) has a lower standard of proof 
attributed to it than para (b), but either may apply to suspected terrorists. 
233 Statutory Instrument 2001 No 3644, The Human Rights Act 1998 (Designated 
Derogation) Order 2001; Statutory Instrument 2001 No 4032; The Human Rights Act 
1998 (Amendment No 2) Order 2001. The period of the derogation would expire within 5 
years subject to affirmative resolution of both Houses of Parliament: s. 16 HRA. 
234 See generally the commentary of VH Henning, ‘Anti-Terrorism, Crime and Security Act 
2001: Has the United Kingdom made a valid derogation from the European Convention 
on Human Rights?’ (2002) 17 American University Law Review 1264. See also the 
opinion of the European Commissioner for Human Rights of the Council of Europe, who 
warned that other European states faced with the same threat had not deemed a 
derogation to be necessary, and that even if an emergency was considered to exist, it 
was questionable whether the provisions themselves were required by the exigencies of 
the situation. The Commissioner also highlighted that non-derogating measures may 
undermine the need for the derogation, and the potential incongruity that an endangerer, 
despite the identifiable risk posed, could choose to depart to a safe country (opinion of 
the Commissioner for Human Rights, Mr. Alvaro Gil-Robles, on certain aspects of the 
United Kingdom 2001 derogation from Article 5 par 1 of the European Convention on 
Human Rights (Comm DH(2002) 28 August 2002). These opinions were despite the fact 
that the ECtHR in Ireland v UK had demonstrated broad support for derogation in that 
context.                              
! 154!
                                                                        
                                                                                 
                                                                 
                                                         
                                                                     
                                                                        
                                                                        
                                                                             
                                                                          
                                                                                  
                                                                           
                                                                       
                                                                            
                                                                       
                                                                            
                                                                            
                                                                          
                                                                     
                                                                            
                                                                       
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
235 One individual was detained under other powers: see HL Deb 19 November 2003, vol 
654, col 297WA (Baroness Scotland). 
236 s. 25(1)-(2) ATCSA. 
237 s. 26(1) ATCSA. 
238 By Presidential mandate following the AUMF (see above). 
239 For a discussion of which, including the lower court’s discussion of the ‘some 
evidence’ standard, see Michael Maurer, ‘Desperate Times, Desperate Measures: The 
Need for Consistent Standards in the Treatment of US Citizens Designated “Enemy 
Combatants”’ (2005) 5 Barry Law Review 153. Note that the effect of the 2004 trilogy of 
cases is that the president requires ‘some evidence’ to designate as an enemy 
combatant. See the discussion of Rasul v Bush, p 164-165 below. Note also the 
‘reasonable belief’ test incorporated into the TPIM regime: ch 5 p243-244.                              
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240 Recognizing that the decision in A & Others and the declaration of incompatibility had 
no affect on the continuing validity of Part IV ATCSA. 
241 The Parliament Acts 1911 & 1949 impart a power of delay of 12 months for non-
money Bills; thus the House of Commons can force legislation through Parliament without 
Lords’ approval, but this is not a realistic option where emergency legislation is proposed. 
242 s. 29 Anti-Terrorism, Crime and Security Act 2001. 
243 HC Deb 3 March 2003, cols 585-608. 
244 HC Deb 3 March 2004, cols 1027-1030. Note that a challenge to the Part IV powers 
was lodged but the applicants were unsuccessful in the Special Immigration Appeals 
Commission (SIAC) and Court of Appeal (see respectively A v SSHD [2002] HRLR 45;                              
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[2002] EWCA Civ 1502). As to the significance of the House of Lords’ judgment, see 
below p 159-163. 
245 Privy Counsellor Review Committee, Anti-Terrorism, Crime and Security Act 2001 
Review: Report (HC 100, 2003) presented pursuant to s. 122(4) ATCSA 2001. 
246 JCHR, Continuance in force of sections 21 to 23 of the Anti-Terrorism, Crime and 
Security Act 2001 (HC 462 HL 59, 2003).  
247 HR 3171, 108
th Cong (2003). 
248 HR 3171, 108
th Cong (2003), §3. 
249 S1695, 108
th Cong (2003). 
250 The Bill would have introduced a December 31 sunset for various powers, inter alia, in 
relation to surveillance, search warrants, and the domestic definition of terrorism. 
251 It is unfortunate that this was the case: Congress had the opportunity to rein in the 
executive regime of the Bush administration but missed the opportunity. Marked parallels 
may be drawn between this failure and the more recent reluctance of Congress to 
appropriate funds in order to secure the closure of Guantánamo Bay (see below p 199-
203).                              
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252 Editorial ‘Anti-Terrorism, Crime and Security Act 2001’ (2002) 43 Criminal Law Review 
159-160 and see Tomkins (n 227) 206. 
253 In 14 parts; parts 13 -14 contain miscellaneous provisions and will be given little 
consideration here. 
254 Tomkins (n 227) 205. 
255 Ibid. 
256 Helen Fenwick, ‘The Anti-Terrorism, Crime and Security Act 2001: A Proportionate 
Response to 11 September?’ (2002) 65 Modern Law Review 725.  
257 Ibid 729. 
258 Ibid. 
259 Above ch 2; and see, for example, Michael Gordon, ‘The Conceptual Foundations of 
Parliamentary Sovereignty: Reconsidering Jennings and Wade’ (2009) Public Law 519. 
260 See the discussion of Belmarsh, below p159.                              
! 158!
                                                                       
                                                                                 
                                                                         
                                                                          
                                                                         
                                                                             
                                                                         
                                                                       
                                                                             
                                                                          
               
                                                                          
                                                                              
                                                                           
                                                                           
                                                                           
                                                                      
                                                                         
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
261 See the report of the Newton Committee, which when assessing whether the threat 
was solely propagated by foreign nationals, stressed that there was ‘accumulating 
evidence that this is not now the case. The British suicide bombers who attacked Tel Aviv 
in May 2003, Richard Reid ('the Shoe Bomber'), and recent arrests suggest that the 
threat from UK citizens is real. Almost 30% of Terrorism Act 2000 suspects in the past 
year have been British. We have been told that, of the people of interest to the authorities 
because of their suspected involvement in international terrorism, nearly half are British 
nationals’ Privy Counsellor Review Committee, Anti-terrorism, Crime and Security Act 
2001 Review (HC 2003–04, 100). 
262 See, for example, the comments of Meredith Osborn, ‘Rasul v Bush: Federal Courts 
Have Jurisdiction over Habeas Challenges and Other Claims Brought by Guantánamo 
Detainees’ (2005) 40 Harvard Civil Rights and Civil Liberties Law Review 265, 272.  
263 See Human Rights Watch, ‘Witness to Abuse Human Rights Abuses under the 
Material Witness Law since September 11’ (June 2005)  
<http://www.aclu.org/FilesPDFs/materialwitnessreport.pdf.> accessed 30 October 2010. 
264 See above p 151.                              
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265 As for specific recommendations in this context, see ch 6 p 350-352. 
266 A (FC) and others v Secretary of State for the Home Department; X (FC) and others v 
Secretary of State for the Home Department [2004] UKHL 56 (Belmarsh).  
267 Ibid [208] (Lord Walker). 
268 ss. 25(1), 27 ATCSA. Note that SIAC was established as a Superior Court of Record: 
s. 35 ATCSA.  
269 A & Others v SSHD, SIAC No SC/1-7/2002.                              
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270 European Commissioner for Human Rights (Opinion 1/2002, 28 August 2002) para 
32. To use language adopted by other commentators, this effectively meant that Part IV 
of ATCSA was ineffective at combating so-called ‘neighbour’ terrorism (see further C 
Walker ‘Keeping Control of Terrorists Without Losing Control of Constitutionalism’ (2007) 
59 Stanford Law Review 1395, 1405-06). 
271 A & Others v SSHD (2002) EWCA Civ 1502. 
272 Ironically, perhaps the most famous and celebrated dicta is that of Lord Hoffmann, 
who dissented on the issue of whether an emergency existed, stating that ‘[w]hether we 
would survive Hitler hung in the balance, but there is no doubt that we shall survive Al-
Qaeda… The real threat to the life of the nation, in the sense of a people living in 
accordance with its traditional laws and political values, comes not from terrorism but 
from laws such as these’ [96-97]. See also the comments of Feldman that the decision 
was a benchmark and ‘perhaps the most powerful judicial defence of liberty since Leach 
v Money (1765) 3 Burr 1692 and Somersett v Stewart (1772) 20 St Tr 1’: David Feldman, 
‘Proportionality and Discrimination in Anti-Terrorism Legislation’ (2005) 64 Cambridge 
Law Journal 271, 273. 
273 Including the opinion of the JCHR that insufficient evidence had been presented to 
Parliament to assess whether the derogation was strictly required by the exigencies of 
the situation (JCHR, Sixth Report of Session 2003-4, (HL Paper 38, HC 381, 2004) para 
34, and the fact that none of the other European states had found it necessary to 
derogate from Article 5 ECHR, including states such as Spain which had long histories of 
dealing with threats posed by terrorism [24] (Lord Bingham). 
274 JCHR, 18
th Report of Session 2003-4, (HL paper 158, HC713, 2004) para 4.                              
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275 See Belmarsh (n 266) [29] (Lord Bingham). There was also no evidence to show that 
SIAC and the Court of Appeal had misdirected themselves on this issue. 
276 It is significant that Lord Walker, dissenting, would have afforded even greater 
deference to the needs of the executive- declaring a ‘high degree of respect for the 
Secretary of State’s appreciation’ to be appropriate, albeit at the same time subjecting 
‘very close scrutiny [to] the practical effect which derogating measures have on individual 
human rights, the importance of the rights affected, and the robustness of any safeguards 
intended to minimize the impact of the derogating measures on individual human rights’ 
ibid [196]. 
277 See, for example, the ratio of Lord Scott [154] and Lord Rodger [175]. 
278 Ibid [44] (Lord Bingham). 
279 Ibid [42] (Lord Bingham). 
280 Although note that the contrary has been argued: Oren Gross and Fionnuala Aolain, 
‘From Discretion to Scrutiny: Revisiting the Application of the Margin of Appreciation 
Doctrine in the Context of Article 15 of the European Convention on Human Rights’ 
(2001) 23 Human Rights Quarterly 625.                              
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281 Belmarsh (n 266) [176] (Lord Rodger). See the decision of the ECtHR in Handyside v 
United Kingdom (1976) 1 EHRR 737, para 48: ‘The Court points out that the machinery of 
protection established by the Convention is subsidiary to the national systems 
safeguarding human rights’. 
282 Tom Hickman, ‘Between Human Rights and the Rule of Law: Indefinite Detention and 
the Derogation Model of Constitutionalism’ (2005) 68 Modern Law Review 655, 663. 
283 A further concern, as has been highlighted by Hickman, is that in deciding the 
emergency issue, Lord Bingham applied the standard of proportionality, rather than the 
higher standard, as enunciated by the ECtHR in respect to the margin of appreciation, of 
being ‘strictly required’ by the exigencies of the situation (ibid 664-665). 
284 A point reflective of Ewing’s futility thesis. See KD Ewing, Bonfire of the Liberties: New 
Labour, Human Rights, and the Rule of Law (OUP 2010) 238. 
285 Ibid. See ch 4 for analysis of the control order regime / TPIM regimes. 
286 For  suggestions in this context, see ch 6 p344-348. 
287 R (on the application of Ullah) v Special Adjudicator [2004] UKHL 26, [2005] 2 AC 323, 
[20], [24]; R (on the application of Al-Skeini) v Secretary of State for Defence [2007] 
UKHL 26, [2007] 3 WLR 33, [106].                              
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288 Baroness Hale of Richmond, ‘Human Rights in the Age of Terrorism: the Democratic 
Dialogue in Action’ (2008) 39 Georgetown Journal of International Law 383, 388-389. 
289 ‘By the end of 2009, the court will have received almost 57,000 new applications, an 
increase of 14%. On the side of output, the court will have rendered judgment in more 
than 2,000 cases, an increase of more than 20% compared to 2008. But the backlog has 
reached almost 120,000, with a deficit of 1,800 applications every month.’ Parliamentary 
Assembly, Committee on Legal Affairs and Human Rights, Conclusions of the 
Chairperson of the Hearing Held in Paris on 16 December 2009, Declassified 21 January 
2010, 
<http://www.europarl.europa.eu/meetdocs/2009_2014/documents/libe/dv/daublergmelin/d
aublergmelinen.pdf> para 8. 
290 See, for example, J Jubler, ‘U.S. Citizens as Enemy Combatants; Indictation of a Roll-
Back of Civil Liberties Or a Sign of our Jurisprudential Evolution?’ (2004) 18 St John’s 
Journal of Legal Commentary 631; Arthur Garrison, ‘Hamdi, Padilla and Rasul: The War 
on Terrorism on the Judicial Front’ (2004) 27 American Journal of Trial Advocacy 99; 
Sarah Whalin, ‘National Security Versus Due Process: Korematsu Raises Its Ugly Head 
Sixty Years Later In Hamdi and Padilla’ (2006) 22 Georgia State University Law Review 
711. For context of the decisions, see Jordan Paust, ‘Judicial Power to Determine the 
Status and Rights of Persons Detained Without Trial’  (2003) 44 Harvard International                              
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Law Journal 503; Michael Beattie & Lisa Stevens, ‘An Open Debate on United States 
Citizens Designated As Enemy Combatants: Where do we go from here?’ (2003) 62 
Maryland Law Review 975. 
291 Diane Amann, ‘Guantánamo’ (2004) 42 Columbia Journal of Transnational Law 263, 
295. 
292 Jubler (n 290) 646. 
293 Rasul v Bush 542 US 466 (2004). 
294 Hamdi v Rumsfeld 542 US 507 (2004). 
295 Rumsfeld v Padilla 542 US 426 (2004). 
296 215 F Supp 2d 55, 68 (DC 2002). 
297 321 F 3d 1134.                              
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298 Justice Stevens delivered the majority opinion joined by O'Connor, Souter, Ginsburg, 
and Breyer; Kennedy concurred. Justice Scalia dissented, joined by Rehnquist and 
Thomas. 
299 Rasul (n 293) 15-16 (Justice Stevens). 
300 28 USC §2241. 
301 Rasul (n 293) 4-16 (Justice Stevens). 
302 Not without criticism: see the commentary by T Lim (2005) 11 Washington and Lee 
Race & Ethnic Ancestry Law Journal 241, 249-250. 
303 Rasul (n 293) 11 (Justice Stevens). Note that this likewise has been subject to 
criticism: J D’Agostino, ‘Victory For Enemy Aliens As Emergency Enemy Power Is 
Seized’, 20 St John’s Journal of Legal Commentary 385, 411. 
304 See the dissenting dicta of Justice Scalia, describing the modification as a bold 
extension of habeas corpus ‘to the four ends of the world’ Rasul (n 293) 11 (Justice 
Scalia). 
305 Sameh Mobarek, ‘Rasul v Bush: A Courageous Decision But a Missed Opportunity’ 
(2006) 3 Loyola University Chicago International Law Review 41, 85. See, conversely, 
from the perspective of former Associate Counsel to President George Bush, Bradford 
Berenson, ‘The Uncertain Legacy of Rasul v Bush’ (2005) 12 Tulsa Journal of 
Comparative and International Law 39. 
306 GH Aldrich, ‘Has the US Executive Gone Too Far?’ (2004) 2 Journal of International 
Criminal Justice 967, 972.                              
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307 Mobarek (n 305) 70. 
308 Berenson (n 305) 52. Berenson is concerned about some of the ‘really perverse and 
dangerous pratical consequences’ that could follow from such uncertainty in the lower 
courts. See also J D’Agostino, ‘Victory For Enemy Aliens As Emergency Enemy Power Is 
Seized’ 20 St. John’s Journal of Legal Commentary, 385; Adam Gentile, ‘Exhausted With 
the Judiciary: Deferential Oversight and the Need for Certainty in an Uncertain Time’  
(2005) 30 University of Dayton Law Review 357, 357-367 where Gentile suggests that 
the court should have deferred to executive decision making by providing a diminished 
standard of review and argues that all other remedies in international law before 
successfully petitioning for habeas relief; Capt C Schumann, ‘Bring it on: The Supreme 
Court Opens the Floodgates with Rasul v Bush’  (2004) 55 Air Force Law Review 349, 
367-368, where Schumann argues that SCOTUS has added to the military burden, risked 
clogging the courts with habeas petitions, and provided legal ambiguity that would have 
been better resolved with legislative intervention by Congress. 
309 18 USC §4001(a). 
310 the decision has been described as ‘fractured’: J Martinez, ‘International Decisions’ 
(2004) 98 American Journal of International Law 782. 
311 Hamdi (n 294) 9 (Justice O’Connor, giving the plurality opinion). 
312 Hamdi (n 294) 8 (Justice O’Connor). 
313 ‘the position that the courts must forgo any examination of the individual case and 
focus exclusively on the legality of the broader detention scheme cannot be mandated by 
any reasonable view of separation of powers, as this approach serves only to condense 
power into a single branch of government. We have long since made clear that a state of 
war is not a blank check for the President when it comes to the rights of the Nation's 
citizens’ ibid 29. 
314 Ibid 26.                              
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315 Ibid 27-28. 
316 Justice Scalia held that the plurality were taking ‘an approach that reflects what might 
be called a Mr. Fix-it Mentality. The plurality seems to view it as its mission to Make 
Everything Come Out Right, rather than merely to decree the consequences, as far as 
individual rights are concerned, of the other two branches’ actions and omissions’ ibid 25. 
For a relevant discussion of the case, see Patricia Wald, ‘The Supreme Court Goes To 
War’, in P Berkowitz (ed) Terrorism, the Laws of War, and the Constitution (Hoover 
Institution Press 1995). 
317 ‘The United States may detain, for the duration of these hostilities, individuals 
legitimately determined to be Taliban combatants who ‘engaged in an armed conflict 
against the United States’. If the record establishes that US troops are still involved in 
active combat in Afghanistan, those detentions are part of the exercise of ‘necessary and 
appropriate force,’ and therefore are authorized by the AUMF’ ibid 14. 
318 See generally Curtis Bradley and Jack Goldsmith, ‘Congressional Authorization and 
the War On Terrorism’ (2005) 118 Harvard Law Review 2048. 
319 Hamdi (n 294) 27 (Justice O’Connor). 
320 For a discussion of the direct consequences to Hamdi following the decision, see 
Abigail Lauer, ‘The Easy Way Out? The Yaser Hamdi Release Agreement and the United                              
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States’ Treatment of the Citizen Enemy Combatant Dilemma’ (2006) 91 Cornell Law 
Review 927. 
321 See, for example, Anthony Lewis, ‘The Court v Bush’, New York Times, (New York, 29 
June 2004) <http://www.nytimes.com/2004/06/29/opinion/the-court-v-
bush.html?ref=yaseresamhamdi>  accessed 1 November 2010; Editorial, ‘Reaffirming the 
rule of law’, New York Times (New York, 29 June 2004); Fred Barbash, ‘Supreme Court 
Backs Civil Liberties in Terror Cases’ Washington Post (Washington, 29 June 2004) 
<http://www.washingtonpost.com/wp-dyn/articles/A11657-2004Jun28_2.html> accessed 
1 November 2010; D Rennie, ‘Guantánamo Britons Given Rights to Appeal’, Telegraph 
(London, 29 June 2004) 
<http://www.telegraph.co.uk/news/worldnews/northamerica/usa/1465754/Guantánamo-
Britons-given-right-to-appeal.html.> accessed 30 June 2010. See also the discussion of 
Hamdi by Allison Elgart, ‘Hamdi v Rumsfeld: Due Process Requires That Detainees 
Receive Notice and Opportunity To Contest Basis for Detention’ (2005) 40 Harvard Civil 
Rights and Civil Liberties Law Review 239. 
322 Padilla (n 295). 
323 352 F 3d 695 (2003). 
324 The court held that Padilla should have filed for habeas corpus against the 
commander of the detention centre, rather than Rumsfeld (Padilla (n 188) 13 (Chief 
Justice Rehnquist)), and that the petition had been filed in the incorrect jurisdiction, 
pursuant to 28 USC §2241(a) (ibid).  
325 Padilla (n 295) 1 (Chief Justice Rehnquist). Note that the District Court and Court of 
Appeals found appropriate jurisdiction; the court could potentially have ruled on the merits 
of the detention if it had so wished (Whalin (n 290) 731).  
326 Padilla (n 295) 21-23 (Chief Justice Rehnquist).                              
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327 Padilla (n 295) 11 (Justice Stevens). 
328 see Donna Newman, ‘The Jose Padilla Habeas Case: A Modern Day Struggle to 
Preserve the Great Writ’ (2007) 10 New York City Law Review 333. Newman was the 
attorney acting on behalf of Padilla and gives an account of his detention and 
circumstances. See also S Pitts-Kiefer, ‘Jose Padilla: Enemy Combatant or Common 
Criminal? (2003) 28 Villanova Law Review 875. 
329 s. 4(6)(a) HRA. 
330 s. 3(1) HRA provides that ‘So far as it is possible to do so, primary legislation and 
subordinate legislation must be read and given effect in a way which is compatible with 
the Convention rights’.  
331 See generally R Clayton, ‘Judicial deference and “democratic dialogue”: the legitimacy 
of judicial intervention under the Human Rights Act 1998’ [2004] Public Law 33; AW 
Bradley, ‘Judicial independence under attack’ [2003] Public Law 397, and see ch 4 p 219-
222.                              
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332 Although note that in practice none of the Belmarsh detainees were in ATCSA 
detention at the time the judgment was delivered; they had been released on restrictive 
immigration Bail conditions. For a discussion of the control order regime and an analysis 
of the myriad legal challenges in this area, see ch 4 below. 
333 Above, text to n 294.                              
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334 For an Anglo perspective, see eg the dicta of Lord Brown, Secretary of State for the 
Home Department v JJ and others [2007] UKHL 45, ruling on the acceptable duration of a 
control order curfew: ‘ I would go further and, rather than leave the Secretary of State 
guessing as to the precise point at which control orders will be held vulnerable to article 5 
challenges, state that for my part I would regard the acceptable limit to be 16 hours, 
leaving the suspect with 8 hours (admittedly in various respects controlled) liberty a day’ 
[105].  
335 Hamdi (n 294) 8 (Justice O’Connor): ‘There is some debate as to the proper scope of 
[the]… term [enemy combatant], and the Government has never provided any court with 
the full criteria that it uses in classifying individuals as such’. 
336 David Caron, ‘International Decisions: Hamdi v Rumsfeld’ (2004) 98 American Journal 
of International Law 765, 786. 
337 Above p 128-129; ch 5 p229-230. 
338 Vermeule (n 117). 
339 Ibid 192. See the case of Hamdan v Rumsfeld, 548 US 557 (2006), below p188-189.                              
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340 Detailed discussion of this regime, and the constitutional oversight mechanisms, is 
below, ch  4. 
341 s. 41 & Sch 8 TACT. Specifically, para 31 (a) and (b) Sch 8 contain the relevant 
provisions. Note that extensions can only be made for 7 days at a time. 
342 Ward v Police Service of Northern Ireland [2007] UKHL 50 para 27 (appellate 
committee). 
343 Joint Committee on the Draft Detention of Terrorist Suspects (Temporary Extension) 
Bills, Lord Macdonald Uncorrected Transcript of Oral Evidence (HC 893-I, 22 March 
2011) 5. 
344 Lord Carlile of Berriew, Report on Proposed Measures for Inclusion in a Counter-
Terrorism Bill (Cmd 7262, 2007) 45. 
345 House of Commons Home Affairs Committee, Terrorism Detention Powers: Fourth 
Report of Session (HC 910-I, 2005) para 90.                               
! 173!
                                                                                    
                     
                                                                          
                                                                              
                                                                      
                                                                        
                                                                    
                                                                           
                                                                            
                                                                               
                                                                          
                                                                         
                                                                       
                                                                             
                                                                                   
                                                                           
                
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
346 Home Office, Government Reply to the Nineteenth Report from the JCHR 2006-07, 
Counter-Terrorism Policy and Human Rights: 28 Days, Intercept and Post-Charge 
Questioning (Cmd 7215, 2007).  
347 para 36 sch 8 TACT.  
348 para 36(3A) sch 8 TACT inserted by s. 306(1)(4) Criminal Justice Act 2003 and came 
into force in January 2004. 
349 HC Deb 20 May 2003, col 948 (Dominic Grieve MP). 
350 See, for example, the comments of Dominic Grieve MP for the Official Opposition, HC 
Deb 20 May 2003, col 949: ‘If the provision goes into the statute book, I very much hope 
that it is kept under constant review… with a view to its removal from the statute book as 
soon as possible … The Minister alluded to some of the reasons for her view. She 
mentioned chemical, biological and radiological weaponry and the need to carry out tests. 
Those are grave matters and we shall take them seriously into account. We shall 
certainly not oppose the new clause at this stage’. Similarly, the Liberal Democrats tabled 
an amendment allowing for up to 10 days detention without trial (ibid 952). 
351 HC Deb 20 May 2003, cols 951-952 (Simon Hughes MP). 
352 Hansard HC Deb, 20 May 2003, col 954.                              
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353 Clive Walker, evidence to the Joint Committee on the Draft Detention of Terrorist 
Suspects (Temporary Extension) Bills, 4
th April 2011. 
<http://www.parliament.uk/business/committees/committees-a-z/joint-select/joint-
committee-on-the-draft-detention-of-terrorist-suspects-temporary-extension-
bills/news/committee-to-hear-from-home-secretaries-and-lord-goldsmith/.> accessed live 
4
th April 2011. 
354 56 people were killed and some 700 injured: Home Office, Report of the Official 
Account of the Bombings in London on 7th July 2005 (HC 1087, 11 May 2006) 2 (7/7 
Report). 
355 The attacks were condemned by leaders of the G8, who were at Gleneagles with the 
Prime Minister. A UN resolution swiftly followed (United Nations Security Council 
Resolution 1611, 7 July 2005). 
356 7/7 Report (n 354). 
357 Respectively HC Deb 12 October 2005, vol 436, col 295; HC Deb 30
 March 2006, vol 
444 col 1061. 
358 See, for example, Patrick Wintour, ‘Police support Blair on terror detentions’ The 
Guardian (London, 7 November 2005) 
 <http://www.guardian.co.uk/politics/2005/nov/07/terrorism.uksecurity> accessed 30 
August 2010. 
359 A YouGov poll for Sky News identified 72% public support for 90 days pre-charge 
detention (ibid).                              
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360 HC Deb 9 November 2005, cols 325-378. 
361 ‘If 28 days proves inadequate in due course, new primary legislation to extend the 
maximum pre-charge detention period is likely also to be very divisive’ House of 
Commons Home Affairs Committee, Terrorism Detention Powers, Fourth Report of 
Session 2005-6 (HC 910-I, 2006) 46. The power is contained in s. 23 Terrorism Act 2006. 
362 BBC News, ‘Blair Says MPs are out of touch’ (London 10 November 2005) 
<http://news.bbc.co.uk/1/hi/uk_politics/4423678.stm> accessed 2 February 2011. 
363 Ibid. 
364 Amnesty International, ‘United Kingdom: Don’t play politics with right to liberty’ (5 
November 2005) <http://www.amnesty.org.au/news/comments/458/> accessed 2 
February 2011. 
365 M Todd (The Chief Constable of Greater Manchester Police), ‘Who can we trust in the 
fight against terrorism?’ Sunday Times (London, 7 November 2005)  
<http://www.timesonline.co.uk/tol/comment/letters/article587365.ece> accessed 2 
February 2011. 
366 Nigel Morris, ‘MPs reject Brown call for 56-day detention’ The Independent (London, 
30 July 2007) <http://www.independent.co.uk/news/uk/politics/mps-reject-brown-call-for-
56day-detention-459548.html> accessed 31 July 2007. 
367 Gordon Brown’s government introduced the Counter-Terrorism Bill 2008, which added 
para 4 to Sch 8 of TACT, extending the maximum detention period up to 42 days (though 
the provision was time-limited to expire after 60 days). The provision was defeated by 
191 votes in the House of Lords and was correspondingly dropped (HL Deb 13 October 
2008, cols 541-544). 
368 Nicholas Watt, ‘Gordon Brown: I am very angry with Lords over 42 days’ Guardian 
(London, 15
th October 2008) < http://www.guardian.co.uk/politics/2008/oct/15/terrorism-
uksecurity1> accessed 20 February 2011.                              
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369 HL Deb 8 July 2008, col 636. 
370 HC Deb 13 October 2008, cols 624-625. 
371 As was to be attempted in the after the enactment of the Terrorism Act 2006 by the 
CTA. 
372 HL Deb 19
th July 2010, col 859:  ‘It is important that renewal does not become routine 
and that the reasons for renewal are not merely a parroting of what has gone before. The 
measures taken over the past few years have too often been knee-jerk’ (Baroness 
Hamwee) and ibid at col 857, ‘I have been somewhat depressed… by the drift during the 
intervening period towards continued erosion of civil liberties’ (Lord Newton).                              
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373 Walker has suggested that a ‘rights audit’ would be a suitable starting point: C Walker, 
‘Constitutional governance and special powers against terrorism’ (1997) 35 Columbia 
Journal of Transnational Law 1; C Walker, ‘Terrorism and Criminal Justice: Past, Present 
and Future’ (2004) Criminal Law Review 311, 315.  
374 Section 25(6) Terrorism Act 2006. Renewals of the control order regime operated 
under a similar mechanism: ch 4 p 225, 234, 238. 
375 JCHR, Nineteenth Report of Session 2006-07, Counter-Terrorism Policy and Human 
Rights: 28 days, intercept and post-charge questioning (HL 157 HC 394, 2007) para 32.  
376 JCHR, Twenty Fifth Report: Annual Renewal of 28 days, Session 2007-2008 
(HL 132/HC 825, 2007). 
377 Ibid 17. The Committee repeated these conclusions in subsequent years (JCHR, 
Counter-Terrorism Policy and Human Rights (Fifteenth Report): Annual Renewal of 28 
Days (HL 119 HC 726, 2009) 25.  
378 Ibid. 
379 Terrorism Act 2006 (Disapplication of Section 25) Order 2007 (SI 2007/2181). 
380 Terrorism Act 2006 (Disapplication of Section 25) Order 2008 (SI 2008/1745). 
381 Terrorism Act 2006 (Disapplication of Section 25) Order 2009 (SI 2009/1883). 
382 Terrorism Act 2006 (Disapplication of Section 25) Order 2010 (SI 2010/1909). 
383 To add salience to the myriad criticisms that were directed to 28 days’ detention, there 
were also two instances before 2007 in which the maximum period of detention was used                              
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but the trial collapsed or prosecution was not pursued Lord Macdonald, Review of 
Counter-Terrorism and Security Powers: A Report by Lord Macdonald of River Glaven 
QC (Cmd 8003, 2011) 4 (Macdonald Report).  
384 In a control order context, this point will be revisited in chapter 4. 
385 As to a suitable mechanism for such sunset clauses, see ch 6 p 350. 
386 While the 28-day power lasted on the statute books until January 2011, it should be 
observed that the power was, in fact, used infrequently: 11 individuals have been held in 
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Guantánamo Bay Naval Base and Closure of Detention Facilities, 74 Fed Reg 4, 897 (22 
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updates/news/europe-urged-protect-Guantánamo-detainees-who-cannot-be-returned-
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<http://wolf.house.gov/uploads/Obama%20Guantánamo%20512009.pdf> accessed 10 
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522 Specifically, a correctional facility in Illinois was canvassed by the Obama 
administration in December 2009, but Congress blocked the necessary funding (see 
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<http://www.nytimes.com/2009/04/21/world/21detain.html> accessed 26 April 2009. 
535 Presidential Memorandum Directing Certain Actions with Respect to Acquisition and 
Use of Thomson Correctional Center to Facilitate Closure of Detention Facilities at 
Guantánamo Bay Naval Base, 75 Federal Register 1015 (15 December 2009). 
536 Final Review, Guantánamo Review Task Force (22 January 2010) 
<http://www.justice.gov/ag/Guantánamo-review-final-report.pdf> (Guantánamo Review). 
The publication of the review’s conclusions coincided with the 1 year deadline for the 
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November 2010 <http://www.guardian.co.uk/commentisfree/cifamerica/2010/nov/18/al-
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543 See Charlie Savage, ‘Obama Aides Lean Against Bypass of Guantánamo Rules’ New 
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2011, <http://www.whitehouse.gov/sites/default/files/Fact_Sheet_--
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Post (Washington, 4 May 2012)!<http://www.washingtonpost.com/opinions/ksm-trial-will-
put-military-commissions-to-the-test/2012/05/03/gIQAXeE0zT_story.html>. 
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Predicament Of His Own Making—A Commentary by Owen Fiss’, Yale Law School (3 
May 2011) <http://www.law.yale.edu/news/13142.htm)> accessed 10 June 2011; see 
also the comments of the President of the American Civil Liberties Union, accusing 
Obama of an ‘about face’, in Peter Finn & Anne Kornblut, ‘Obama creates indefinite 
detention system for prisoners at Guantánamo Bay’ Washington Post (Washington, 8 
March 2011)   
< http://www.washingtonpost.com/world/obama-creates-indefinite-detention-system-for-
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Times (New York, 7 March 2011) 
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2011) <http://www.bbc.co.uk/news/mobile/world-us-canada-12671777.> accessed 10 
June 2011. 
554 White House Fact Sheet (n 547). 
555 With the decision in Belmarsh and the passage of the PTA: see above. 
556 See generally Fiona de Londras, ‘Can Counter-Terrorist Internment Ever Be 
Legitimate’ (2011) Human Rights Quarterly. de Londras argues that while the internment 
regime instigated under the Bush administration does not have legitimacy, this does not 
preclude the establishment of a legitimate regime of internment where there is public 
justificatory deliberation, non-discrimination, meaningful review, and temporal limitation of 
the provisions. 
557 On the ineffectiveness of internment, see Christopher Hewitt, The Effectiveness of 
Anti-Terrorism Policies (Rowman & Littlefield, 1986). 
558 HR 1540. 
559 Ibid §§1021, 1022. 
560 In May 2012, the injunction was granted in District Court: Hedges v Obama, 12 Civ 
331. See generally Huffington Post, ‘Indefinite Detention Ruling Appealed By Federal 
Prosecutors’ 6 August 2012 <http://www.huffingtonpost.com/2012/08/07/indefinite-
detention-ruling_n_1749566.html#slide=more228606>.                              
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1 Note that Australia also utilize a control order regime modelled on the UK framework.                                
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2 A (FC) and others v Secretary of State for the Home Department; X (FC) and others v 
Secretary of State for the Home Department [2004] UKHL 56 (‘Belmarsh’ or ‘A’). The 
House of Lords ruled that provisions in Part IV of the ATCSA were incompatible with 
Articles 5 and 14 ECHR. In so ruling, their Lordships quashed the designated derogation 
from the provisions of Article 5 ECHR. See ch 3 p 159-161. 
3 David Anderson QC, ‘Control Orders in 2011: Final Report of the Independent Reviewer 
on the Prevention of Terrorism Act 2005’ (March 2012) 2.13. 
4 ibid. 
5 First Reading was 22
nd February 2005: HC Deb 22 Feb 2005, col 186. Royal Assent 
was granted on the 11
th March 2005. 
6 HC Deb 28 Feb 2005, col 647, noting that such a timetable was a ‘disgrace’ (John 
Bercow MP). 
7 HC Deb 28 Feb 2005, col 648. 
8 Yet even the Prevention of Terrorism (Temporary Provisions) Act 1974 was subjected to 
lengthier scrutiny, with the House sitting all night to consider the provisions within a short 
timeframe.                                
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9 HC Deb 23 Feb 2005, col 364. 
10 The use of civil preventive orders in this way has become widespread: see, for 
example, the use of Anti-Social Behaviour Orders; Serious Crime Prevention Orders; and 
Football Travel Banning Orders. As to the use of Sexual Offences Prevention Orders, see 
Alisdair Gillespie, ‘Sexual offences prevention orders and the right of entry’ (2009) 8 
Criminal Law Review 576. 
11 Derogating control orders could be created pursuant to s. 4 PTA 2005 but have never 
been used.  
12 s. 3(10) PTA 2005. 
13 The mechanism is provided by Sch 1 to the PTA and embodied in Part 76 of the Civil 
Procedure Rules (CPR). 
14 CPR 76.23 & 76.24.                                
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15 CPR 76.2. 
16 Unless the court gives permission: CPR 76.25, 76.28. 
17 CPR 76.26. 
18 NGOs have been vociferous in their opposition: see, for example, Human Rights 
Watch, ‘UK: ‘Control Orders’ for Terrorism Suspects Violate Rights’ (2 March 2009); 
Liberty, ‘From War to Law: Liberty’s Response to the Coalition Government’s Review of 
Counter-Terrorism and Security Powers 2011’ <http://www.liberty-human-
rights.org.uk/pdfs/policy10/from-war-to-law-final-pdf-with-bookmarks.pdf> accessed 22 
April 2011; Amnesty International, ‘United Kingdom: Five Years On: Time To End The 
Control Orders Regime’ (August 2010,  AI Index 45/012/2010). 
19 Although s. 8(2) PTA  requires consideration of the possibility of prosecution, together 
with subsequent review pursuant to s. 8(4), see the comments of Nick Clegg MP: the                                
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control order regime ‘removes, or appears to remove, the pressure to charge and 
prosecute the criminals whom we all want to see apprehended’ Nick Clegg MP, HC Deb 
22 February 2007, col 447. 
20 A compatibility statement was made pursuant to s. 19 of the HRA. 
21 See, for example, CA v SSHD [2010] EWHC 2278; SSHD v AP [2010] UKSC 24. 
22 SSHD v JJ & others [2006] EWCA Civ 1141, upholding the earlier decision of Sullivan J 
at [2006] EWHC 1623 (Admin). Six orders were quashed in the High Court, and this was 
upheld by the Court of Appeal. See also Philip Johnson, ‘Human rights may be dropped 
to arrest suspects’ Telegraph (London, 17 July 2011) 
<http://www.telegraph.co.uk/news/uknews/1552456/Human-rights-may-be-dropped-to-
arrest-suspects.html> accessed 18 June 2011. 
23 ss. 13(1) and 13(4) PTA.                                
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24 It has been observed that at one point in the debate, only 13 members of the 
Commons were actually in attendance (see C Walker, ‘Keeping Control of Terrorists 
Without Losing Control of Constitutionalism’ (2007) 59 Stanford Law Review 1395, 1408). 
25 See ch 4 p 176-177 for the impact of the Terrorism Act 2006 on pre-charge detention. 
26 See Andrew Grice, ‘House of Commons, 4:56pm: The moment Tony Blair lost his 
authority’ Independent (London, 10 November 2005) 
<http://www.independent.co.uk/news/uk/politics/house-of-commons-456pm-the-moment-
tony-blair-lost-his-authority-514681.html.> accessed 10 April 2011. See also the 
comments of the House of Commons Home Affairs Committee that ‘If 28 days proves 
inadequate in due course, new primary legislation to extend the maximum pre-charge 
detention period is likely also to be very divisive.’ House of Commons Home Affairs 
Committee, Terrorism Detention Powers, Fourth Report of Session 2005-6 (HC 910-I, 
June 2006) 46.  
27 See, for example, Lord Carlile, First Report of the Independent Reviewer Pursuant to 
Section 14(3) of the Prevention of Terrorism Act 2005 (2 February 2006) 
<http://tna.europarchive.org/20100419081706/http://security.homeoffice.gov.uk/news-
publications/publication-search/legislation/prevention-terrorism-act-2005/independent-
reviews/first-independent-review?view=Binary> accessed 20 September 2011>.                                
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28 Ibid 43. 
29 Ibid 63. 
30 ‘I would prefer it if no control order system was necessary. However, in my view it 
remains necessary given the nature of the risk of terrorist attacks and the difficulty of 
dealing with a small number of cases. Control orders provide a proportional means of 
dealing with those cases, if administered correctly’, Lord Carlile of Berriew, Second 
Report of the Independent Reviewer Pursuant to Section 14(3) of the Prevention of 
Terrorism Act 2005 (19 February 2007) 7. 
31 Since many of these decisions have now been overruled, and there is more recent 
authority on the issue, no substantive analysis of the lower court decisions is attempted 
here.  
32 Secretary of State for the Home Department v MB [2006] EWCA Civ 1140.  
33 Ibid [46] (Phillips LCJ). 
34 Ibid [65].                                
! 215!
                                                                         
                                       
                                                                     
                                                                      
                                                                              
                                                                              
                                                                               
                                                                            
                                                                        
                                                                    
                                                                         
                                                                               
                                                                          
                                                                      
                                                                             
                                                                    
                                                                 
                                                                       
                                                                                  
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
35HC Deb 22 February 2007, col 442 (Patrick Mercer MP). 
36 Lord Carlile, Fifth Report of Independent Reviewer Pursuant to s. 14(3) of the 
Prevention of Terrorism Act 2005 (1 February 2010) Annex 2. 
37 Alan Travis and Alex Kumi, ‘Manhunt as terror suspect escapes control order’ Guardian 
(London, 17 January 2007) 
<http://www.guardian.co.uk/politics/2007/jan/17/uk.topstories3> accessed 20 January 
2007; Philip Johnston, ‘Human rights may be dropped to arrest suspects’, Telegraph 
(London, 24 May 2007) <http://www.telegraph.co.uk/news/uknews/1552456/Human-
rights-may-be-dropped-to-arrest-suspects.html.> accessed 9 June 2009. 
38 See, for example, the comments of the Director of Liberty that control orders are  ‘a 
disgrace and an embarrassment to our security policy’, Johnston (n 37). See also the 
statement of Patrick Mercer MP, HC Deb 22 February 2007, col 441. 
39 BBC News, ‘Control Orders flawed, says Reid’ (London, 24 May 2007) 
<http://news.bbc.co.uk/1/hi/uk_politics/6686415.stm> accessed 3 April 2011. 
40 Johnston (n 37).                                
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41 Lord Carlile, Second Report (n 30) 43. 
42  Home Office, The Government Reply to the Report by Lord Carlile of Berriew QC, 
Second Report (Cmd 7194, 2007). 
43 Though as to the mechanisms of their successors, see below.  
44 Lord Carlile of Berriew, Third Report of the Independent Reviewer Pursuant to Section 
14(3) of the Prevention of Terrorism Act 2005 (18 February 2008) 11.  
45 SSHD v JJ [2007] UKHL 45. The House of Lords followed the judgment of Guzzardi v 
Italy (1981) 3 EHRR 333: the court takes in to account ‘a whole range of criteria such as 
the type, duration, effects and manner of implementation of the measure’  ([92] (Lord 
Bingham)).  
46 SSHD v JJ [2007] UKHL 45. 
47 SSHD v E [2007] UKHL 47. 
48 SSHD v MB; Same v AF [2007] UKHL 46.                                
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49 JJ (n 45) [24] (Lord Bingham). 
50 Guzzardi v Italy (1981) 3 EHRR 333. 
51 Ibid [92]. 
52 JJ (n 45) [24] (Lord Bingham). 
53 Ibid. 
54 E (n 45) [25] (Lord Bingham). 
55 MB and AF (n 48).                                
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56 MB and AF (n 48) [24] (Lord Bingham). 
57 Ibid. 
58 MB and AF (n 48) [24] (Lord Bingham); [90] (Lord Brown). 
59 Indeed, the system was set up partially in response to the court’s judgment in Chahal v 
UK (1996) 23 EHRR 413, para 131. See also the comments of Lord Hoffmannn, MB (n 
48)[54]: ‘in principle the special advocate procedure provides sufficient safeguards to 
satisfy article 6’. 
60 MB and AF (n 48) [66] (Baroness Hale); [90] (Lord Brown); [35] (Lord Bingham). 
61 Ibid [44] (Lord Bingham); [72] (Baroness Hale).  
62 ‘[u]nless in these cases the judge can nevertheless feel quite sure that in any event no 
possible challenge could conceivably have succeeded...he would have to conclude that 
the making or...confirmation of an order would indeed involve significant injustice to the 
suspect’ ([90] (Lord Brown)), thus apparently establishing a ‘makes no difference’ test.                                
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This was at best confusing and at worst a direct contradiction to the judgments of 
Baroness Hale and Lord Bingham. 
63 SSHD v Abu Rideh [2008] EWHC 1993, in which the High Court held that the open 
material gave insufficient disclosure to the controlee and therefore was not compatible 
with Article 6 ECHR; see also SSHD v AF [2008] EWHC 689. 
64 JCHR, Counter‐Terrorism Policy and Human Rights (Fourteenth Report): Annual 
Renewal of Control Orders Legislation 2009 (HL 37 HC 282, 2009) para 27. 
65 Amnesty International, ‘Law lords control orders ruling may lead to equally-unfair 
'control order lite' warns amnesty’ (31 October 2007) 
<http://www.amnesty.org.uk/news_details.asp?NewsID=17505> 30 March 2011; see also 
the comments of Shami Chakrabarti of Liberty that ‘These decisions will cause few 
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67 MB (n 48) [73] (Baroness Hale). 
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Department [2009] EWHC 1572 (Admin). See also the comments of Lord Bingham that 
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69 Ibid.  
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73 Lord Carlile, Third Report (n 44) para 61: ‘There has been concern expressed about 
the apparent circularity of the read down. There can be no doubt that the lack of certainty 
in the language used will ensure the most careful consideration of each case by the 
Home Secretary’. 
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75 K Ewing & J Tham, ‘The continuing futility of the Human Rights Act’ (2008) Public Law 
668, 690. 
76 See e.g. ch 3 p159-161, 189, 196. 
77 ‘The control order cases reveal a deep and paradoxical respect for traditional 
constitutional principle, in terms of a commitment to the sovereignty of Parliament in 
particular, but a commitment to only a weak conception of the rule of law’ Ewing and 
Tham (n 75) 670. 
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79 JCHR, Counter-Terrorism Policy and Human Rights (Eighth Report): Counter-
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80 ‘Some of the writings of democratic sceptics give the impression that the causal 
connection was direct, such that Belmarsh “gave rise” to the PTA. In fact, the link 
between them is indirect’ Kavanagh (n 74) 292-293. 
81 s. 4(6) provides that a declaration (a) does not affect the validity, continuing operation 
of enforcement of the provision in respect of which it is given; and (b) is not binding on 
the parties to the proceedings in which it is made. 
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86 Lord Hoffmann has described this as ‘a technical distinction’: Lord Hoffmann, ‘Human 
Rights and the House of Lords’ (1999) 62 Modern Law Review 159, 159-160. See also 
the Kavanagh’s observation that, in practice, the government has always responded to 
declarations of incompatibility: Aileen Kavanagh, Constitutional Review under the UK 
Human Rights Act (Cambridge University Press 2009) 283. 
87 Kavanagh (n 74) 303: ‘If judges succeed in resisting the various pressures brought to 
bear on them, they deserve some credit for doing so, even if their efforts only produce a 
partial rather than absolute barrier to draconian counter-terrorist policies’; Ewing and 
Tham (n 75) 688: the courts ‘shaved the worst features of the control order regime’. 
88 Whilst not a terrorism-related case, the judgment of Lord Nicholls in Re S Care Order: 
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can modify the meaning, and hence the effect, of primary and secondary legislation’. 
89 Kavanagh (n 74) 295. 
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to ‘read in’ words to legislation in order to ensure that they are ECHR compliant: see eg R 
v A (No 2) [2001] UKHL 25, [17] (Lord Steyn). 
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96 Home Office, Government Reply to the Tenth Report from the Joint Committee on 
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consideration of the sixth periodic report of the government of the United Kingdom of 
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the Prevention of Terrorism Act 2005 (3 February 2009).                                
! 228!
                                                                          
                                                                           
                                                                         
                                      
                                                                         
                                                                         
                                                                            
                                                                           
                                                                          
                                                                        
                                                                           
                                                                         
                                                                         
                                   
                                                                          
                                                                           
                                                                          
                                                                           
                                                                               
                                                                       
                                                                        
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
115 Home Office, Government Response to the Report by Lord Carlile of Berriew QC, 
Fourth report (Cmd 7624, 2008). 
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expressed by Lord Carlile (Home Office, Government Response to the Report by Lord 
Carlile of Berriew QC, Fifth report (Cmd 7855, 2010) 22). 
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accept that the implementation of these provisions may require the curtailment of fair 
hearing rights, and [should] … face up to whatever may be the political consequences of 
their acceptance’ and that that if the powers are needed, sovereign Parliament could 
legislate for their use, notwithstanding the fair trial implications.  
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trial procedure can never be considered fair if a party to it is kept in ignorance of the case 
against him’ (at [63]). The low threshold of the test of reasonable suspicion meant that 
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to the 2005 Act were subsequently defeated at the Report Stage of the Counter-terrorism 
Bill 2008. 
159 JCHR, Counter–Terrorism Policy and Human Rights (Sixteenth Report): Annual 
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207 See Lord Carlile, Second Report (n 30) para 57; Third Report (n 44) para 74, which 
notes some improvement; Fourth Report (n 114) paras 77-78; Fifth Report (n 36) paras 
153-154. 
208 HC Deb 5 September 2011 cols 95-108. 
209 Government  Reply  to  the  JCHR,  Legislative  Scrutiny:  Terrorism  Prevention  and 
Investigation Measures Bill, Sixteenth Report from the JCHR Session 2010-12 (2011, Cm 
8167) 8. 
210 Respectively s. 9(5)(a), (b), (c) TPIMA 2011.                                
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211 s. 3 TPIMA 2011. 
212 SSHD v AY [2012] EWHC 2054 (Admin) [125-126] (Justice Silber); and see SSHD v 
AF (No.3) [2010] 1 AC 269. 
213 SSHD v AY [2012] EWHC 2054 (Admin). 
214 Ibid. 
215 Carlile Report, Sixth Report (n 171) para 28. 
216 R v Saik [2006] UKHL 18, para 120. 
217 R v Elizabeth Forsyth [1997] 2 Cr App R 299, [318-319] (Beldam LJ). 
218 Ibid 319. See R v Griffiths (1974) 60 Cr App R 14, 18. 
219  A & Others v SSHD [2005] 1 WLR 414, [229] (Laws LJ); R v Saik [2007] 1 AC 18 
[120] (Lord Brown): ‘To suspect something to be so is by no means to believe it to be so: 
it is to believe only that it may be so’.                                
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220 SSHD v AY [2012] EWHC 2054 (Admin) [35] (Justice Silber). 
221 SSHD v BM [2012] EWHC 714 (Admin)[34] (Justice Collins). 
222 Carlile Report, Sixth Report (n 171) para 30. 
223 Ibid para 29. 
224 As to a potentially variable civil standard of proof, see generally Ennis McBride, ‘Is the 
civil “higher standard of proof” a coherent concept?’ (2009) 8(4) Law Probability and Risk 
323; Peter Mirfield, ‘How many standards of proof are there’ (2009) 125 Law Quarterly 
Review 31. It is generally accepted that there is one civil standard, the balance of 
probabilities, but that the courts may choose to apply a criminal standard where it 
appears to be justified (for example when the liberty of an individual is at stake).  
225 Counter-Terrorism Review (n 176) 40. It may be that the flexibility of the civil standard 
of proof is precluding such a development: the government could be reluctant to risk the 
possibility of the court equating the civil and criminal standards, given the severity of the 
implications for an individual subjected to such measures. 
226 David Anderson QC, Final Report (n 3) 5.14. 
227 s. 3(6) TPIMA 2011.                                
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228 SSHD v AY [2012] EWHC 2054 (Admin) [129] (Justice Silber). This argument reflects 
the observations in chapter 1 that the courts may Parliamentary intention through the use 
of Hansard. The court also considers the opinion of Lord Carlile as Independent Reviewer 
of Terrorism Legislation.  
229 On behalf of AY: SSHD v AY [2012] EWHC 2054 (Admin) [142]. 
230 Ibid [159-168]; and see SSHD v AM [2012] EWHC 1854. 
231 SSHD v AM [2012] EWHC 1854 [22-23] (Justice Mitting); SSHD v BM [2012] EWHC 
714 (Admin)[23] (Justice Collins). And see, ibid: ‘ [the individual] knows the identities of 
those with whom he must have no contact and can explain … what his relationships (if 
any) with them are. In particular, he can explain that such relationships have nothing to 
do  with  terrorism.  This  is  not  a  situation  such  as  applies  in  a  criminal  case  where  a 
defendant is entitled to say nothing and play his cards close to his chest. While he does 
not have to explain himself, BM's failure to do so when he could can properly be used to 
form the view that an adverse conclusion is justified’ [36].                                
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232 SSHD v AY [2012] EWHC 2054 (Admin) [29-30] (Justice Silber). 
233 SSHD v AM [2012] EWHC 1854 [28] (Justice Mitting). In this way, AM’s TPIM was to 
be modified so as to remove the requirement for him to provide 2 days’ notice in advance 
of any first meeting with a new person. 
234 Government reply to the JCHR Sixteenth Report, above (n 209) 9. 
235 Ibid  [43].  Particularly  where  there  is  a  significant  amount  of  time  between  the 
judgments, given the differences between the two regimes. Note, however, that this will 
not always be the case: SSHD v AF (No 2) [2008] 1 WLR 2528 [37,42] (Sir Anthony Clark 
MR). 
236 AR  v  SSHD  [2008]  EWHC  3164  [5]  (Mitting  J);  SSHD  v  AY  [2012]  EWHC  2054 
(Admin) [45] (Justice Silber). 
237 SSHD v BF [2012] EWHC 1718 (Admin) [61-62] (Justice McCombe);  
238 SSHD v AM [2012] EWHC 1854.                                
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239 SSHD v BM [2012] EWHC 714 (Admin)[16] (Justice Collins). 
240 Lord Carlile has suggested the test for subsequent creation of TPIMs should be at the 
civil standard of proof: see Lord Carlile Sixth Report (n 171) para 56.  
241 Ibid 23 para 58. 
242 SSHD v BM [2012] EWHC 714 (Admin) [52] (Justice Collins). 
243 While the acceptable duration of such a curfew for Article 5 ECHR purposes has been 
determined by the court in JJ and AP, is still sensible to include a statutory maximum so 
as to ensure transparency and consistency.                                
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244 JCHR, Counter-Terrorism Policy and Human Rights (Ninth Report): Annual Renewal 
of Control Orders legislation 2008, Tenth Report of Session 2007-8 (HL 57 HC 356, 
2007) paras 47-48. 
245 s. 6(3)(a) and s. 6(6) TPIMA 2011. 
246 s. 6(4) TPIMA 2011. 
247 Sch 2 para 2 TPIMA 2011. 
248 Sch 2 para 3 TPIMA 2011. 
249 Sch 2 para 4(4) TPIMA 2011. 
250 Ibid.                                
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251 Counter-Terrorism Review (above n 176). 
252 HC Deb, 26 January 2011, col 306. 
253 See House of Lords Select Committee on the Constitution 19th Report of Session 
2010- 
12, Terrorism Prevention and Investigation Measures Bill  (15 September 2011) para 10-
13. 
254 HL Deb 15 November 2011 Col 596. The amendment  was rejected 273-79. 
255 See, for example, HL Deb 19 October 2011, Cols 290-305. 
256 See, e.g. HC Deb 5 September 2011 Col 101.                                
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257 HC Deb 5 September 2011, Cols 50-86. 
258 Justice, Terrorism Prevention and Investigation Measures Bill: Briefing for House of 
Lords Report Stage (November 2011), para 17. See particularly the amendment moved 
by Lord Pannick in the House of Lords (HL Deb 1 November 2011, Col 1133; HL Deb 15 
November 2011, Col 636). 
259 HL  Deb  1  November  2011,  Col  1133;  HL  Deb  15  November  2011,  Col  636.  The 
amendment was defeated 165-168. 
260 s.21(2) TPIMA 2011. 
261 s. 21(1) TPIMA 2011. 
262 During  debate  at  the  Report  Stage,  Lord  Lloyd  recognized  that  despite  continued 
renewals in which the need for the control order regime was questioned in the House of 
Lords, no progress had ever been made on the issue and therefore the introduction of 
such a power in the new TPIM Bill could simply mean that the Upper Chamber would be 
‘wasting their breath’. Other members of the House of Lords were a little more optimistic 
regarding the utility of an annual renewal mechanism as a means to keep the executive in                                
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check and ensure that the powers were not normalized. See HL Deb 15 November 2011 
Cols 570-596. 
263 David Anderson, Final Report (n 3) 82. 
264 Ibid.                                
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265 HC Deb 5 September 2011, Col 110. Both the Independent Reviewer of Terrorism 
Legislation and police offers, giving evidence to the Committee, stated the importance of 
keeping a power of forced relocation.  
266 CD v SSHD [2011] EWHC 1273 (Admin). 
267 HC Deb 5 September 2011, Cols 80-120. 
268 S. 26(1)-(2) TPIMA 2011. 
269 s. 26(3) TPIMA 2011. 
270 s. 26(5) TPIMA 2011. 
271 s. 27(1)(a), (b) TPIMA 2011. 
272 s. 27(3) TPIMA 2011.                                
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273 Draft  Enhanced  Terrorism  Prevention  and  Investigation  Measures  Bill  (September 
2011, Cm 8166) (DETPIMB). 
274 The Draft Bill was published on 1 September 2011, some four days before the House 
of Commons Report Stage. 
275 HC Deb 5 September 2011 Col 90. 
276 Ibid Cols 90, 92: ‘I shall not second-guess the circumstances in which the draft Bill and 
those provisions would be required. Clearly, it would be in exceptional circumstances in 
which we were faced with a serious terrorist risk that could not be managed by any other 
means.  That  is  the  sort  of  situation  we  are  contemplating,  but  I  am  not  prepared  to 
second-guess future developments in the threat picture’. 
277 This explanation was referred to in the Counter-Terrorism Review and was placed in 
the explanatory notes to the DETPIMB (Cm 8166): Explanatory notes, 1.  
278 A  point  acknowledged  (in  a  positive  way)  by  the  Independent  Reviewer:  David 
Anderson  QC,  Evidence  to  the  Joint  Committee  on  the  Draft  Enhanced  Terrorism 
Prevention and Investigation Measures Bill (HC 491-I, 11 July 2012) 5. 
279 Ibid.                                
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280 Ibid 4. 
281 See above, ch 2 p 67-68. 
282 DETPIMB, cl 9(1). 
283 DETPIMB, cl 9(2). 
284 cl 9(6)(b) DETPIMB. 
285 cl 9(3) DETPIMB. 
286 cl 9(5) DETPIMB. 
287 The Committee is expected to report by November 2012. 
288 HC Deb 5
th September 2011 Col 53. 
289 Clive  Walker  and  Alexander  Home,  ‘The  Terrorism  Prevention  and  Investigation 
Measures Act 2011: one thing but not much the other?’ [2012] Crim LR 421, 437-438.                                
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290 HC Deb 5
th September 2011 Col 92. 
291 Above, ch 3 p 184-185. 
292 House of Lords Constitution Committee, 5 August 2008, Tenth Report, session 2007–
08 Counter-Terrorism Bill: The Role of Ministers, Parliament and the Judiciary, para 38. 
293 Joint Committee on the Draft Detention of Terrorist Suspects (Temporary Extension) 
Bills (Session 2010-12) (HL Paper 161 HC Paper 893) (23 June 2011) para 86.                                
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294 DETPIMB cl 2(1). 
295 DETPIMB, Sch 1. 
296  The two-year limit is imposed by virtue of cl 3(1)(a) DETPIMB, mirroring the limit 
imposed by s. 4 TPIMA 2011. 
297 DETPIMB, Sch 1 cl 2. 
298 David  Anderson  QC,  Evidence  to  the  Joint  Committee  on  the  Draft  Enhanced 
Terrorism Prevention and Investigation Measures Bill (HC 491-I, 11 July 2012) 4. 
299 With regard to forced relocation, see the dicta of Justice Lloyd Jones: ‘I consider that 
the case for relocating CE is compelling. The Secretary of State has reasonable grounds 
to suspect that CE is a member of a group based in London and overseas which is 
engaged in terrorism-related activity and that he has a continuing intention to travel to 
Somalia to engage in such activities. I am entirely satisfied that the relocation obligation is 
rationally connected to the objective of protecting the public from the risk of terrorism. The 
placing of physical distance between members of a group is a valuable and legitimate 
means of controlling the risk which they pose to members of the public’ SSHD v CE 
[2011] EWHC 3159 (Admin) [98]. 
300 ETPIMB, Sch 1 cls 8,9.                                
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301 David Anderson, Final Report (n 3). 
302 Ibid. Note also the conclusions regarding fairness: ‘Though it fell well short of the ideal, 
and for all the uncertainties and delays that it produced, the control order system did 
manage in the period under review to provide a substantial degree of fairness to the 
controlled person’. 
303!Below, ch 6.!                               
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304 above (n 263).                                
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305 Of the 52 people who had been subjected to control orders, 10 were served with 
notices  of  intention  to  deport,  6  of  whom  were  deported  as  of  March  2012  (David 
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1 None of the individuals currently subjected to TPIMS are eligible for deportation since 
they are British nationals (David Anderson QC, ‘Control Orders in 2011: Final Report of 
the Independent Reviewer on the Prevention of Terrorism Act 2005’ (March 2012) 3.50). 
2 S.40(4) British Nationality Act 1981 provides that the Home Secretary cannot deprive an 
individual of their British Nationality if it would render him stateless. See also Convention 
relating to the Status of Stateless Persons (ECOSOC RES/526, 28 September 1954) (in 
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3 Alison Harvey, ‘Legislative Comment: The Borders, Citizenship and the Immigration Act 
2009’ (2009) 24 Journal of Immigration, Asylum and Nationality Law 118. 
4 AW Bradley and KD Ewing, Constitutional and Administrative Law (14
th edn, Pearson 
2008) 452. 
5 David McClean, ‘Immigration and asylum in the United Kingdom’ (2010) 12 
Ecclesiastical Law Journal 152. 
6 s. 3 Immigration Act 1971. Note that aliens who are nationals of EU countries benefit 
from the right to freedom of movement within the EU and do not require leave to do so: s. 
7 Immigration Act 1988. 
7 s. 3(5) Immigration Act 1971.  
8 For example, between July 2005 and the end of 2008, 153 people were excluded from 
the UK on national security grounds (Home Office, Pursue, Prevent, Protect, Prepare: 
The United Kingdom’s Strategy for Countering International Terrorism (Cmd 7547, 2009) 
66) (CONTEST 2009).  
9 Although CONTEST stresses that these executive powers affect only a very small 
number of individuals (ibid 62), this does not detract from the fact that these alternative 
treatment strategies are in use and have proven problematic. By way of statistics, 
CONTEST provides that some 20 individuals were subject to deportation or had 
deportation appeals pending in 2008 (ibid 67). 




                                                                              
                                                                        
                                                   
                                                                          
                                                                                
                                                                      
                                                                        
                                                                
                                                                     
                                                                            
                                                                          
                                                                           
                 
                                                                     
                                                                         
                                                                               
                                                                         
                                                                          
                                                                            
                                                                         




12 The similarities relate to the possibility for secret intelligence to inform the process and 
the fact that the decision stems from a simple executive determination (though note that 
in the case of TPIMS, court authorization (save as for urgent cases) is also required 
under s. 3 of the Terrorism Prevention and Investigation Measures Act 2011). 
13 Immigration Act 1971 sch 3 para 2(2). 
14 Following Regina v Governor of Durham Prison ex parte. Hardial Singh [1984] 1 WLR 
704 at 706, an individual can be detained only for a period that is reasonably necessary, 
and the Secretary of State should not seek to detain him if it becomes apparent that 
deportation cannot take place within a reasonable period. Similarly, the Secretary of State 
must act with reasonable diligence and expedition to effect removal. Deportation 
proceedings must therefore be ‘in progress’ before detention is a possibility: see also 
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15 N (Kenya) v The SSHD [2004] EWCA Civ 1094, [83] (Judge LJ). The Special 
Immigration Appeals Commission Act 1997 established SIAC, a superior court of record, 
to hear such national security appeals. 
16 SSHD v Rehman (AP) [2001] UKHL 47, [26] (Lord Slynn): the Home Secretary ‘is 
undoubtedly in the best position to judge what national security requires even if his 
decision is open to review. The assessment of what is needed in the light of changing 
circumstances is primarily for him’. 
17 A provision contained in r 2 (HC 395 (1994-5) as amended), that is largely rendered 
superfluous by ss. 6(1) and 6(3)(b) of the Human Rights Act 1998.  
18 Asylum and Immigration (Treatment of Claimants etc) Act 2004 s. 26 and sch 4. 
19 The jurisdiction and task of the Commission is to determine an appeal against a 
decision to make a deportation order under s. 5(1) of the Immigration Act 1971 when the 
Secretary of State has issued a certificate under s. 97 of the Nationality Immigration and 
Asylum Act 2002 (see s. 2(1)(a) SIAC Act 1997 and s. 82(2)(j) of the 2002 Act). 
20 An analysis of the role and function of Special Advocates lies outside the ambit of this 
article, and the ECtHR has held that deportation is a Public law issue and not 
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21 Four British terrorists were behind the 2005 bombings on the London transport network. 
While these terrorists had links to Al-Qa’ida, they were British citizens, with British 
passports. This issue was widely reported in the media and in CONTEST (see, for 
example, Philip Johnston, ‘Home Grown Terrorists are Britiain’s Biggest Threat to life and 
liberty’ The Telegraph (London, 7 July 2006). 
<http://www.telegraph.co.uk/news/uknews/1523282/Home-grown-extremists-are-the-
biggest-threat-to-life-and-liberty.html> accessed 3 April 2010.  Section 40(4) British 
Nationality Act 1981 provides that the Home Secretary cannot deprive an individual of 
their British Nationality if it would render him stateless. See also Convention relating to 
the Status of Stateless Persons (ECOSOC RES/526, 28 September 1954) (in force 6 
June 1960). As was noted above, all TPIMs currently in force have been imposed on 
British nationals. 
22 The United Kingdom, for example, has sought or is seeking arrangements with several 
countries including Algeria, Ethiopia, Jordan, Lebanon, and Libya and Pakistan (below n 
62-63). 
23 As to the liberty and fair trial considerations, see e.g. J1 v SSHD SC/98/2010 (11 July 
2011) and in particular Othman (Abu Qatada) v United Kingdom (App no. 8139/09), 
ECtHR, 17
th January 2012 (hereafter Qatada), discussed below. 
24 It is clear that assurances should ensure that a suitable degree of protection with 
regard, for example, to the fairness of the trial (see RB (Algeria) (FC) and another v 
SSHD; OO (Jordan) v SSHD [2009] UKHL 10 para 233 (RB).   
25 That is not to say, however, that these issues are not raised in deportation cases; in 
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ten-year expulsion order imposed on an individual who had family ties to the Netherlands 
was a proportionate and lawful interference with this right. In reaching its judgment the 
court provided guidance as to how the balancing act would be construed in Article 8 
ECHR terms. The court has interpreted these criteria more recently to reach the obverse 
conclusion: in Khan v UK (2010) 50 EHRR 47 and Omojudi v UK (1820/08) Times, 15 
December 2009 (ECtHR), the court has shown that family ties may be sufficiently strong 
so as to cause a violation of Article 8 ECHR. Such cases in the past have aroused 
significant political fallout (See, for example, Chris Hope & Caroline Gammell, ‘David 
Cameron: Scrap the Human Rights Act’. The Telegraph (London, 22 August 2007) 
<http://www.telegraph.co.uk/news/uknews/1560975/David-Cameron-Scrap-the-Human-
Rights-Act.html>  accessed 9 April 2010. 
26 Soering v United Kingdom (1989) 11 EHRR 439, [479].  
27 Ibid. The court refused to suggest that the Article 6 ECHR issue should be determined 
on the basis of the civil standard of proof (Othman v SSHD, SC/15/2005, [430] (Qatada 
SIAC)). Similar principles would apply to Article 5 ECHR. 
28 R v Special Adjudicator ex parte Ullah [2004] UKHL 26, [70] (Lord Carswell). 
29 Qatada (n 23) 233: ‘The Court therefore considers that … it is possible for Article 5 to 
apply in an expulsion case. Hence, the Court considers that a Contracting State would be 
in violation of Article 5 if it removed an applicant to a State where he or she was at real 
risk of a flagrant breach of that Article. However, as with Article 6, a high threshold must 
apply. A flagrant breach of Article 5 would occur only if, for example, the receiving State 
arbitrarily detained an applicant for many years without any intention of bringing him or 
her to trial. A flagrant breach of Article 5 might also occur if an applicant would be at risk 
of being imprisoned for a substantial period in the receiving State, having previously been 
convicted after a flagrantly unfair trial.’ 
30 Ibid [287]. 
31 Ibid  [249, 251]. The ensuing direct involvement of the UK Prime Minister and Home 




                                                                          
                                                                              
                                                                         
                                                                                      
                                               
                                                                           
                                                                       
                                                                           
                                                                               
                                                                                
                                                                              
                                                  
                                                  
                                                                            
                                                                              
                                                                                    
                                                                       
                                                                         
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
that such evidence will not be used in court. See Patrick Wintour, ‘Theresa May to visit 
Jordan for Abu Qatada deportation talks’ Guardian (London, 18
 February 2012); below n 
112. 
32 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment 1984 (CAT). 
33 Article 2(2) CAT provides that ‘No exceptional circumstances whatsoever, whether a 
state of war or a threat of war, internal political instability or any other public emergency, 
may be invoked as a justification of torture.’ 
34 Article 3 CAT provides: 
1. No State Party shall expel, return (‘refouler’) or extradite a person to another State 
where there are substantial grounds for believing that he would be in danger of being 
subjected to torture. 
2. For the purpose of determining whether there are such grounds, the competent 
authorities shall take into account all relevant considerations including, where 
applicable, the existence in the State concerned of a consistent pattern of gross, 
flagrant or mass violations of human rights. 
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36 See, for example, Jordan, Algeria and Pakistan: all three of these states are 
considered, in the absence of specific assurances to the contrary, to potentially pose a 
risk of torture and/or ill-treatment by UK authorities.  
37 (Refugee Convention). 
38 Article 33(1) Refugee Convention. 
39 As defined by s. 54 Immigration, Asylum and Nationality Act 2006: includes the 
commission, preparation or instigation of acts of terrorism; and encouragement of others 
to do the same (ss. 51(1)(a) and (b) respectively). This has been criticized and subjected 
to change following the recommendations of the JCHR: JCHR, Counter-Terrorism Policy 
and Human Rights: Terrorism Bill and related matters (HL 75-I HC 561-I, 2005) [171-179]. 
From an international perspective, a difficulty with this exclusion lies in the fact that there 
is no internationally agreed definition of terrorism, and attempts to provide such have 
failed, due largely to the reservations of the United States that it would politicize the 
International Criminal Court (see R Bruin & K Wouters, ‘Terrorism and the non-
derogability of non-refoulement’, (2003) 15 International Journal of Refugee Law 5, 15). 
40 RB (n 24). 
41 Ibid [129]. 
42 Article 33(2) provides that this protection may not be claimed by a refugee ‘whom there 
are reasonable grounds for regarding as a danger to the security of the country in which 
he is, or who, having been convicted by a final judgment of a particularly serious crime, 
constitutes a danger to the community of that country.’ 
43 At a European Level, the ECtHR hears cases involving alleged breaches of the ECHR 
and has a broad range of powers: its decisions are binding on European member states 
and can enforce the award of compensation where a breach is found. The European 
Committee for the Prevention of Torture and Inhuman and Degrading Treatment or 
Punishment, established under the European Convention of the same name, makes visits 
to member States and produces reports. Other International documents which prohibit 
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General Assembly Res 3452, Declaration on the Protection of All Persons from Being 
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(9 December 1975); the Universal Declaration of Human Rights 1948, Art 5; the 
International Covenant on Civil and Political Rights 1966, Art 7; and the European 
Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Conduct 1987. The Geneva Conventions I-IV 1949 also generally apply.  
44 To this extent, it offers a broader scope of protection than CAT, which merely prohibits 
torture. 
45 See the judgment of the ECtHR in Balogy v Hungary App 479499/99 (ECtHR, 20 July 
2004) [44]. 
46 Ireland v UK (1979-1980) 2 EHRR 25. 
47 The ECtHR ruled (ibid at [167-168]) that such practices amounted not to torture, but to 
inhuman treatment, contrary to Article 3 ECHR.  
48 the Government gave an  ‘unqualified undertaking… that the 'five techniques' will not in 
any circumstances be reintroduced as an aid to interrogation’  (ibid [102]). 
49 See the ruling in Saadi v Italy (2009) 49 EHRR 30 (discussed below), which was seized 
on by the Conservative Party in election manifesto as part of the rationale for scrapping 
the HRA and replacing it with a Bill of Rights. The government have since distanced 
themselves from this rather disingenuous proposal, and the Prime Minister has indicated 
that assurances are now the priority when it comes to securing Convention-compliant 
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50 In Soering v UK  (n 26) 478, the applicant challenged the decision of the UK 
government to extradite a West German national to the USA to face a murder charge, 
which carried with it the death penalty. The ECtHR considered that in light of all of the 
circumstances, the mental anguish of awaiting execution on death row could lead to 
suffering contrary to Article 3 ECHR if he was extradited. The ECtHR held that while 
Article 1 ECHR set a territorial limit on the reach of the Convention, and did not require 
contracting states to impose Convention standards on other states, the provisions had to 
be interpreted and applied in a manner as to make its safeguards practical and effective 
(467). 
51 The ECtHR indicated that it must be satisfied that any assurance given is likely to 
remove the risk that the death penalty will be imposed (ibid [112]). 
52 Chahal v UK (1997) 23 EHRR 413. 
53 Ibid 456-457. 
54 Ibid 457. 
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56 Ibid 463. 
57 Ibid 463-464. 
58 Shamayev and others v Georgia and Russia App no 36378/02 (ECtHR, 1 April 2005) 
[352]. 
59 Chahal (n 52) 463. 
60 Ibid 460-464. 
61 The use of the term ‘Memoranda of Understanding’ (MOU) and ‘diplomatic assurances’ 
can often be misleading, since they may denote different formalized agreements. 
‘Assurances’ usually denote negotiation for promises with regard to a specific individual; 
MOU are broad agreements that cover the treatment of more than one individual.  
62 CONTEST 2009 (n 8) 67. Note that a formal MOU is not in place with Algeria; instead 
there is reliance placed on a series of written correspondence between the respective 
governments. 
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64 See the Joint document submitted to the ECtHR by the UK, Portugal, Slovakia and 
Lithuania in Ramzy v The Netherlands App No 25424/05, contained in Annex 2 of JCHR 
report: JCHR, The Human Rights Act: the DCA and Home Office Reviews, Thirty-Second 
Report of Session 2005-06 (HL 278 HC 1716, 7 November 2006).  
65 Saadi v Italy (2009) 49 EHRR 30. 
66 Ibid 761. 
67 Ibid. The court noted the ‘immense difficulties faced by states in modern times in 
protecting their communities from terrorist violence … That must not, however, call into 
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68 At [139]: ‘Either the evidence adduced before the Court reveals that there is a 
substantial risk if the person is sent back or it does not. The prospect that he may pose a 
serious threat to the community if not returned does not reduce in any way the degree of 
risk of ill treatment that the person may be subject to on return. For that reason it would 
be incorrect to require a higher standard of proof, as submitted by the intervener, where 
the person is considered to represent a serious danger to the community, since 
assessment of the level of risk is independent of such a test.’ There was a violation of 
Article 3 ECHR since there were substantial grounds for believing that Saadi would face a 
real risk of treatment contrary to Article 3.  
69 Ibid [147-148]. 
70 In respect of which, see the House of Lords’ affirmation of the MOU with Algeria and 
Jordan in RB (n 24). 
71 Abdelhedi v Italy App no 2638/07 (ECtHR, 24 March 2009); and see Saadi (n 49). 
72 The ECtHR has affirmed its Saadi precedent in several cases. In Ismoilov v Russia 
App No 2947/06 (ECtHR, 24 April 2008) [127], the court halted a Russian extradition 
since the assurances given were not considered to amount to a reliable guarantee 
against ill-treatment; and likewise this was the rationale for the court ruling with regard to 
an extradition to Turkmenistan in Ryabikin v Russia App No 8320/04 (ECtHR, 19 June 
2008) [119]. In N v Sweden App no 23505/09 (ECtHR, 20 July 2010), the court held 
deportation of a female divorcee to Afghanistan would violate her Article 3 rights due to 
her personal circumstances; and similarly in Klein v Russia App no 24268/08 (ECtHR, 1 
April 2010) [55], an extradition with assurances to Columbia was considered to violate 
Article 3 ECHR since the value of the assurances was questionable due to the 
documented instances of abusive practices by the Columbian authorities. In Dauodi v 
France App no 19576/08 (ECtHR, 3 December 2009), the ECtHR held that removal of the 
applicant from France to Algeria would breach Article 3 due to the documented conditions 
of detention and ill-treatment in Algerian prisons and in the absence of formal assurances. 
73 Mamatkulov and Askarov v Turkey  App nos 46827/99 and 46951/99 (ECtHR, 4 
February 2005). Rule 39 of the Rules of the Court allows interim measures to be taken by 
the court where there is a imminent risk of irreparable damage to life, or a threat of ill-
treatment contrary to Article 3 ECHR, and may involve the court temporarily staying 
removal proceedings pending judgment. 
74 ‘For those who might face a risk of violation of their human rights, the Court is often 
their ultimate hope to stop a forced return to a country where they could be exposed to 
treatment in violation of the European Convention on Human Rights’ (Comment, Human 
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Deportations (25 June 2010) <http://commissioner.cws.coe.int/tiki-
view_blog_post.php?postId=52> accessed 30 July 2010).  
75 See, for example, Vikram Dodd  ‘Abu Hamza extradition to US blocked by European 
court’ The Guardian (London, 8 July 2010); Philip Johnston, ‘Abu Hamza extradition to 
US blocked on human rights grounds’ The Telegraph (London, 8 July 2010); Dominic 
Casciani, ‘Abu  Hamza  US  extradition  halted’ BBC News (London, 8 July 2010) 
<http://www.bbc.co.uk/news/10551784.> accessed 9 July 2010. 
76 Babar Ahmad and Others v United Kingdom App nos 24027/07, 11949/08, 36742/08, 
66911/09 and 67354/09 (ECtHR, 12 April 2012). On 9
th July 2012, an application was 
lodged (on the eve of the 3 month deadline for such applications) for a referral to the 
Grand Chamber of the ECtHR. This is currently pending before the Grand Chamber. 
77 Martin Beckford, ‘Abu Hamza extradition could take months as David Cameron 
welcomes European court ruling’ Telegraph (London, 10 April 2012); John Burns and 
Alan Cowell, ‘European Court Says Britain Can Send Terror Suspects to U.S.’ New York 
Times (New York, 10 April 2012). 
78 See Human Rights Commissioner (n 74). 
79 Ibid and see Ben Khemais v Italy App No 246/07 (ECtHR, 24 February 2009) [64]. A 
violation of Article 3 ECHR was found when the interim measure was ignored and the 
individual deported to Tunisia, despite the fact that the Tunisian assurances were not 
considered by the ECtHR as sufficient to guard against ill-treatment. 
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81 Ibid [119]. 
82 Ibid. 
83 Ibid [125]. 
84 Ibid [130]. This argument would mean that the standard of proof adopted by the ECtHR 
in respect to Article 3 ECHR would mirror the standard of proof required in US 
deportation proceedings under CAT.  
85 Ibid. 




                                                                           
                 
                                                                            
                                                                              
                                                                         
                                                                          
                                                                          
                                                                         
                                                                        
                                                                           
                                                                       
                                                                       
                                                                        
                                                                        
                                                                           
                                                                                  
                                                                             
                                                                          
                                                                         
                                                                            
                                                                           
                                                                            
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
87 See the submissions of Justice and Liberty: ibid [138-140].  
88 A and Others v UK App No 3455/05 (ECtHR, 19 February 2009). 
89 Ibid [126]. 
90 RB (above n 24); Qatada (above n 23). 
91 See the opinion of SIAC that Qatada is  ‘described by many sources as a spiritual 
advisor to terrorist groups or individuals who have been reasonably suspected of having 
links to Al Qa’ida … It is not at all surprising that he has been believed by some to be the 
head of the Al Qa’ida organisation in Europe’ Qatada v SSHD SC/15/2002 (8 March 
2004) [15].  
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93 Qatada SIAC (n 27). 
94 Othman v SSHD [2008] EWCA Civ 290. 
95 RB (n 24). 
96 Qatada (n 23) [187]. 
97 Ibid. 
98 Some 11 criteria were examined that no doubt will inform future efforts of the FCO to 
conclude assurances that will be capable of withstanding future judicial scrutiny. See text 




                                                                                
                                                                               
                                                                           
                                                                            
                                                                            
                                                                     
                       
                                                                                  
                                                                     
                                                                                
                                                                             
                                                                          
                                                                      
                                                                             
                                                                         




99 Qatada (n 23) [194] 
100 Ibid. 
101 Ibid [205]. 
102 In fact, the ECtHR has gone further than a mere vindication of the regime: it has tacitly 
required that assurances should be sought in removal cases where there is a risk of ill-
treatment: see the (not final) judgment in M.S. v Belgium App no 50012/08 (ECHR, 31 
Jan 2012), which held that an individual returned to Iraq in the absence of assurances 
would suffer a violation of Article 3 ECHR.  
103 Above (n 23). The Prime Minister bemoaned that ‘the judgment is difficult to 
understand, because British Governments … have gone to huge efforts to establish a 
“ deportation with assurances” agreement with Jordan to ensure that people are not 
mistreated … [i]t is immensely frustrating (Hansard, HC Deb 18 January 2012, Col 748). 
The Home Secretary declared to the media that all the legal options would be examined, 
that it is ‘not the end of the road’ for the removal regime generally, but made clear in 
Parliament that the government ‘disagreed vehemently’ with the decision and that the 
correct place for Qatada was ‘behind bars’ (Hansard, HC Deb 7 February 2012, Col 165). 
104 Above ch 2 pp 71-74. 
105 The courts will now examine the fair trial implications of the Jordanian assurances in 
light of the ECtHR ruling, but deportation of Qatada is unlikely to be much before the end 
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106 Although note that the SIAC Act 1997 was enacted in response to the Chahal 
judgment. 
107 See e.g. Tom Whitehead, ‘Abu Qatada to be released within days’ Telegraph (London, 
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108 See generally the excellent report by the Columbia Law School Human Rights Institute, 
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Other Cruel, Inhuman or Degrading Treatment or Punishment 136 Cong Rec S17486-01 
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111 See, for example, Alice Farmer, ‘Non-Refoulement and Jus Cogens: Limiting Anti-
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<http://works.bepress.com/alice_farmer/1> accessed 12 June 2010. See also Human 
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Report of the United States of America (CAT/C/48/Add 3/Rev 1, 7 April 2006) 
<http://www.humanrightsfirst.info/pdf/06502-etn-hrf-cat-final-submitted.pdf> accessed 12 
June 2010. Some school of thought states the non-refoulement obligation has acquired 
jus cogens status (see e.g. Bruin and Wouters (n 39) 29).  
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114 990 136 Cong Rec 36 198 (1990). The requisite background to the signing of CAT and 
the implementation of FARRA has been documented extensively but is neatly 
summarized by the Third Circuit in Ogbudimkpa v Ashcroft 342 F 3d 207 (3
rd Cir 2003). 
115 The courts have previously considered that they are ‘ill-equipped as institutions’ to 
second-guess the executive's extradition decisions, US v Smyth (In re Requested 
Extradition of Smyth) 61 F 3d 711, 714 (9th Cir 1995). While this was rejected in 
Mironescu v Costner  80 F 3d 664 (2007), judicial involvement has since been 
circumscribed by FARRA (above). 
116 Cornejo-Barreto, 218 F 3d 1004, 1007 (9th Cir 2000). 
117 The appellate history is complex and the precedent is by no means certain. An appeal 
to the 9
th Circuit did not clarify matters. The court in Arambasic v Ashcroft 403 F Supp 2d 
951, 963 (DSD 2005) noted that the appeal decision had been vacated but that the 
original judgment had not been, and a similar approach was subsequently taken by the 
9
th circuit in Prasoprat 421 F 3d at 1011. 
118 Mironescu (n 115). 
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examining the penal systems of requesting nations, leaving to the Secretary of State 
determinations of whether the defendant is likely to be treated humanely’ Lopez-Smith v 
Hood 121 F 3d 1322, 1327 (9th Cir 1997). 
120 Mironescu (n 115). 
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128 See below for a discussion of the ways in which SIAC ensures compliance in a UK 
context. 
129 8 CFR § 208.17. 
130 S Exec Rep No 101-30 (1990) (Resolution of Advice and Consent to Ratification). 
131 It is clear that this is substantially higher than that employed by the ECtHR, which 
merely requires a ‘real risk’ (Chahal (n 52)). 
132 8 CFR § 208 17(d). 
133 28 USC § 2241(c)(3). 
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138  Khouzam v Ashcroft No 02-4109 (2d Cir filed 30 May 2007) 
139 under 8 CFR § 1208.18(c). 
140 Ibid. 
141 The appellate history of this litigation is complex and the present work does not intend 
to examine the minutiae of the government challenges and court hearings. This 
discussion notes the key issues raised by the final habeas corpus petition.  
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143 the same principle applies in the context of UK deportations. Detention pending 
deportation is dependent on the proceedings making satisfactory progress, and detention 
cannot be continued when proceedings have been discontinued (the requisite UK 
authority is Chahal and R v Governor of Durham Prison ex parte Hardial Singh [1984] 1 
WLR 704; its USA counterpart is Clark v Martinez, 543 US 371, 386, 125 SCt 716, 160 
Led 2d 734 (2005)). 
144 Khouzam v AG & others Nos 07-2926 & 08-1094 (2008). 
145 The court avoided the circumscription by holding that SCOTUS had established that a 
statute denying an alien the ability to test the legality of his detention through a habeas 
petition is subject to constitutional scrutiny, and may be invalidated failing such scrutiny. 
Therefore, since habeas corpus was not available, the court held that its own assessment 
would amount to an adequate and effective alternative (ibid 24). 
146 The judgment provides a lengthy and elaborate justification in terms of the statutory 
power to judicially review only the ‘final order of removal’ (ibid 27-32). 
147 Ibid 38. 
148 ‘There is nothing in the diplomatic assurance regulations themselves that we could 
fairly construe as providing an alien with any process whatsoever, let alone the right to a 
hearing’ (ibid 47). 
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the appeal to the 3




                                                      
                                                                        
                                                                            
                                                                           
                                                                   
                                                                                      
                                                                          
                                                                                 
                                                                             
                                                                       
                    
                                                                             
                                                                       
                                                                           
                                                                        
                                                                         
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
154 The title of an award-winning episode of ‘This American Life’, which described the 
conditions of detention at Guantánamo Bay. 
155 A detailed review of these arguments, and indeed of extraordinary rendition generally, 
lies outside the ambit of this article. See UN Human Rights Council, Promotion and 
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outside of the scope of any legal protections, often to be handed over to states who 
customarily resort to degrading treatment and torture,’ Parliamentary Assembly, Alleged 
secret detentions and unlawful inter-state transfers of detainees involving Council of 
Europe member states (Resolution 1507, 2006) para 7.  
157 ‘[a]cross the world, the United States has progressively woven a clandestine 
“spiderweb” of disappearances, secret detentions and unlawful inter-state transfers, often 
encompassing countries notorious for their use of torture. Hundreds of persons have 
become entrapped in this web, in some cases merely suspected of sympathizing with a 
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161 See District of Columbia, Mahmoad Abdah, et al v George W Bush, Civil Action No 
04-CV-1254 (HHK), Respondents’ Memorandum in Opposition to Petitioners’ Motion for 
Order Requiring Advance Notice of any Repatriations or Transfers from Guantánamo, 8 
March 2005, cited in Human Rights Watch, Still at Risk: Diplomatic Assurances No 
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162 See §§ 9-11 of the Declaration of Clint Williamson pursuant to 28 USC § 1746. The 
Declaration was given by way of providing additional information regarding the use of 
assurances  
< http://www.state.gov/documents/organization/116359.pdf> accessed 14 April 2010. 
163 See, for example, Zalita v Bush Case No 07-5129 (DC Cir); Belbacha v Bush 2007 
WL 2422031 (DDC 2007). 
164 See Exec Order No 13491, 74 Fed Reg 4893 (27 Jan 2009), Ensuring Lawful 
Interrogations; Exec. Order No. 13492, 74 Fed Reg 4897 (27 Jan 2009), Review and 
Disposition of Individuals Detained at the Guantánamo Bay Naval Base and Closure of 
Detention Facilities; 
Exec Order No 13493 74 Fed Reg 4901 (27 Jan 2009), Review of Detention Policy 
Options. 
165 Department of Justice, Office of Public Affairs, Special Task Force on Interrogations 
and Transfer Policies Issues Its Recommendations to the President (09-835, 29 August 
2009). 
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!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
168 While guidelines for the State Department appear to exist and exhibit similarities to the 
European and UK requirements, there are marked concerns as to their use in practice, 
particularly since there is no guaranteed of these executive practices. 
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170 Richard Ford, ‘European Judges thwart attempts to deport foreign terrorist suspects’ 
The Times (London, 29 February 2008)  
<http://www.timesonline.co.uk/tol/news/politics/article3455996.ece> accessed 22 June 
2010. The government expressed ‘disappointment’ with the Saadi ruling. 
171 See, for example, Martin Jones, ‘Lies, Damned Lies and Diplomatic Assurances in 
Removal Proceedings’ (2006) 8 European Journal of Migration and Law 9, 38: ‘diplomatic 
assurances provide the worst of both a state-centered model of treaties and the modern 
human rights centred model’. See also David McKeever, ‘The Human Rights Act and 
anti-terrorism in the UK: one great leap forward by Parliament, but are the courts able to 
slow the steady retreat that has followed?’ (2010) Public Law 2010, 110; David Bonner, 
Executive Measures, Terrorism and National Security (Aldershot 2007). Conversely, see 
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Government) given by Jennifer Tooze, ‘Deportation with assurances: the approach of the 
UK courts’ (2010) Apr Public Law 362 and Kate Jones, ‘Deportation with assurances: 
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172 See, for example, the Liberty and Justice Joint Submission: UK Compliance with the 
UN Convention Against Torture Joint Committee on Human Rights (September 2005) 
<http://www.justice.org.uk/images/pdfs/CATsept05.pdf.> accessed 2
 February 2008. At 
[7] the report states that ‘a clear consensus among international legal experts that the use 
of diplomatic assurances is not an effective safeguard against the risk that a returned 
person will be subject to torture or inhuman or degrading treatment by or in the receiving 
state’. The relevant arguments propounded by Human Rights Watch, Liberty and Justice 
were summarized in a Canadian case by de Montigny J, sitting in the Federal Court of 
Canada, in Sing v Canada (Minister of Citizenship and Immigration) 2007 FC 361. See 
also the report by Amnesty International with Human Rights Watch and the International 
Commission of Jurists, Reject Rather than Regulate: Call on Council of Europe member 
states not to establish minimum standards for the use of diplomatic assurances in 
transfers to risk of torture and other ill-treatment (AI Index IOR 61/025/2005, December 
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173 Committee against Torture, Conclusions and Recommendations of the Committee 
against Torture: United Kingdom of Great Britain and Northern Ireland, Crown 
Dependencies and Overseas Territories (UN Doc CAT/C/CR/33/3, 2004). 
174 Kate Jones (n 171) uses a similar format, defending such criticisms from the 
perspective of HM Government. The present work draws on wider research to examine 
many of these points in turn, as well as others exposed by the analysis. It should be 
noted that the conclusions drawn, particularly in relation to the first criticism, are markedly 
different to that of Jones; likewise, it should be observed that where appropriate, the key 
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175 UN Commission on Human Rights, Report of the Independent Expert on the 
Protection of Human Rights and Fundamental Freedoms while Countering Terrorism 
(E/CN4/2006/98, 28 December 2005) [56] (Independent Expert Report). 
176 Ibid [60]. 
177 Martin Jones (n 171) 9. 
178 Suresh v Canada [2002] 1 SCR 3. 
179 UN Special Rapporteur against torture, Manfred Nowak, ‘Challenges to the Absolute 
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180 In stark contrast to the approach adopted in Saadi (n 65) [58]. 
181 Ibid. 
182 ‘although this court is not being asked to pronounce on the status of the prohibition of 
torture in international law, the fact that such a principle is included in numerous 
multilateral instruments, that it does not form part of any known domestic administrative 
practice, and that it is considered by many academics to be an emerging, if not 
established peremptory norm, suggests that it cannot be easily derogated from,’ Suresh 
(n 178) [65]. 
183 Ibid [75]. 
184 Ibid [78]. 
185 Human Rights Committee, Concluding Observations: Canada (UN Doc. 
CCPR/C/CAN/CO/5, 20 April 2006), para 15. See also Assessing Damage, Urging Action, 
Report of the Eminent Jurists Panel on Terrorism, Counter-terrorism and Human Rights 
(2009) <http://www.justice.org.uk/images/pdfs/EJPFullReport170209.pdf> accessed 2 
December 2010: ‘The Panel believes that governments claiming to “balance” the rights of 
the individual at risk of torture upon return and the supposed needs of society as a whole 
are working on a false promise… [the balancing of rights] is not … a relevant 
consideration when there is a risk of torture: all international law places an absolute 
prohibition on torture’ [103]. 
186 Liberty and Justice Joint Submission to the JCHR, UK Compliance with the UN 
Convention Against Torture Joint Committee on Human Rights (September 2005) 
http://www.liberty-human-rights.org.uk/pdfs/policy05/jchr-cat-submission.pdf, [12] (Liberty 
and Justice Joint Submission). See Agiza v Sweden, Committee against Torture, 
Communication No 233/2003 (UN Doc CAT/C/34/D/233/2003, 2005) [13.8]–[13.15], in 
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187 See criticism #3 below. 
188 Kate Jones (n 171) 185. Jones opines that such criticisms are ‘simply wrong. The UK's 
policy of DWA is a way of complying with its human rights obligations, not avoiding them’. 
See also the comments of SIAC in Qatada (n 23) [493]. 
189Prosecutor v Furundžija, International Criminal Tribunal for the Former Yugoslavia, 
2002, 121 International Law Reports 213. As to the nature of peremptory norms, see J 
Paust, J Dyke and L Malone, International Law and Litigation in the US (2
nd edn, 
Thomson West, 2005) 61–63. 
190 But note the exhaustive commentary as to jus cogens norms by Orakhelashvili, in 
particular with regard to the contention that all human rights are part of jus cogens, and 
one must differentiate between jus cogens rights and those which have acquired the 
status of a peremptory norm. Since a detailed analysis of these arguments is beyond the 
scope of this article, jus cogens will be used throughout to denote a jus cogens right that 
is also a peremptory norm (see Alexander Orakhelashvili, Peremptory Norms in 
International Law (OUP 2006) 59). 
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192 Although note the (controversial) extensive work critiquing this position by Dershowitz, 
in particular making an argument for judicially-sanctioned torture (Alan Dershowitz, 
Shouting Fire: Civil Liberties in a Turbulent Age (Little, Brown 2002) 470-477). 
193 Human Rights Watch (n 161) 13. See also the submissions of Justice, Human Rights 
Watch and Liberty, intervening in the UK case of RB (n 24).  
194 Commissioner for Human Rights, Report by Mr. Alvaro Gil-Robles, Commissioner for 
Human Rights, on his visit to the United Kingdom (Comm DH (2005) 6) [28-30]. 
195 Farmer (n 111) 2. 
196 Allain argues that it has (Jean Allain, ‘The Jus Cogens Nature of Non-Refoulement’ 
(2001) 13 International Journal of Refugee Law 533-558). 
197 Vienna Convention on the Law of Treaties 1969, Article 53. Of course, it would be 
misleading to state that no deviation from this stance has occurred since its inception. 
Some authors consider this definition incomplete for that reason (Farmer (n 111) 23). 
198 Ibid. 
199 Orakhelashvili (n 190). 
200 Ibid 38-40. 
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203 Ibid 55. 
204 Ibid 58. 
205 Farmer (n 111) 28. 
206 Ibid. 
207 Allain (n 196) 538. 
208 Ibid 539. 
209 Ibid 553-554. 
210 Farmer (n 111) 30. 
211 Goodwin-Gill, The Refugee in International Law (3
rd edn, OUP 2007) 168. 
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213 Ibid. Emphasis added. 
214 Aoife Duffy, ‘Expulsion to Face Torture? Non-refoulement in International Law’ (2008) 
20 International Journal of Refugee Law 373, 387. Duffy conducts a thorough analysis of 
international refugee law, various human rights treaties, UNHCR Conclusions, UN 
General Assembly Resolutions and other regional declarations, and concludes that the 
obligation forms part of customary international law. Duffy continues to state that ‘A 
cynical response to the UNHCR policy document would question UN preoccupation with 
the principle of non- refoulement as defined by the Refugee Convention, which is 
obviously subject to significant exceptions and discriminations. Perhaps this is why some 
legal scholars push for its recognition as a principle of jus cogens - in order to liberate the 
principle of non- refoulement from its restrictive Refugee Convention definition.’ 
215 WA Schabas, Non-refoulement, Human Rights and International Cooperation in 
Counter-terrorism (Liechtenstein 2006). 
216 Duffy (n 214). 
217 Ibid 389. 
218 As Orakhelashvili (n 190) 78 states, ‘peremptory norms are peremptory and non-
derogable not as aspirations, but as norms’.  
219 Farmer (n 111) for example, questions whether these exceptions have become 
obsolete as the non-refoulement obligation has ascended to jus cogens status. Note that 
this point is made in a refugee (non-terrorism related) context. 
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221 Ireland (n 46) [167]. 
222 Above, p 271-272. 
223 See, for example, the approach taken by Amnesty International, Dangerous Deals: 
Europe’s Reliance on Diplomatic Assurances Against Torture. Amnesty International 
(April 2010) <http://www.amnesty.org.uk/uploads/documents/doc_20299.pdf> 22 July 
2010, 6. The document refers to the fact that the non-refoulement obligation relates to a 
transfer where there is a ‘risk’ of torture, not a ‘real’ or ‘substantial’ risk. Implicitly it 
appears to suggest that any degree of risk is impermissible.  
224 In Y v SSHD SC/36/2005 at 390, SIAC held that the European jurisprudence shows 
that assurances can ‘reduce the risk of a breach of Article 3 to below the threshold 
level… a judgment as to [assurances’] effectiveness in the light of all the circumstances 
of the case and country is called for’. In RB (n 24) [114], Lord Phillips held ‘I do not 
consider that these decisions establish a principle that assurances must eliminate all risk 
of inhuman treatment before they can be relied upon.’ See also Shamayev and others v. 
Georgia and Russia App no 36378/02 (ECtHR, 1 April 2005) [352]. 
225 Bruin and Wouters (n 39) 26. 
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227 Chahal (n 52) [147–148]; see Mamatkulov v Turkey (2005) 41 EHRR 494, and most 
recently Qatada (n 23) [188-205].  
228 Orakhelashvili (n 190) 68.  
229 Only 74 states have either signed or ratified OPCAT, and of those, only 54 have 
ratified (Optional Protocol to the Convention Against Torture and other Cruel, Inhuman or 
degrading Treatment or Punishment; <http://www2.ohchr.org/english/law/cat-one.htm>). 
230 The United Nations Human Rights Council has strongly stated that other states should 
ratify the Optional Protocol in its analysis of rendition and detention: above (n 155) 133. 
231 Allain (n 196). 
232 Goodwin-Gill (n 211). 
233 See generally Amnesty International, ‘State of Denial: Europe’s Role in Rendition and 
Secret Detention’ (Index EUR 01/003/2008, June 2008) 
<http://www.amnesty.org/en/library/asset/EUR01/003/2008/en/2ceda343-41da-11dd-
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234 As Duffy suggests (n 214) 390. 
235 It should be observed here that taking this to its logical conclusion, an argument could 
be made that the prohibition of torture itself could not be jus cogens, particularly in light of 
the alleged activities of the US government since 9/11 at Guantánamo Bay and secret 
detention facilities (see, for example, Consideration of Reports Submitted by States 
Parties Under Article 19 of the Convention, Conclusions and recommendations of the 
Committee against Torture USA, CAT/C/USA/CO/2, at [14-18]). But the worldwide 
condemnation that such activities have attracted could perhaps confirm the existence of 
the rule under Allain’s (n 196) and Goodwin-Gill’s (n 211) analysis. 
236 Nina Larsaeus, ‘The Use of Diplomatic Assurances in the Prevention of Prohibited 
Treatment’. RSC (Working Paper No 32, October 2006) 9. 
237 Ibid 8. 
238 UNHCR Refugee Policy and Practice, ‘The Principle of Non-Refoulement as a Norm 
of Customary International Law’ 
<http://www.unhcr.org/publ/RSDLEGAL/437b6db64.html.> accessed 14 July 2010.  
239 Duffy (n 214) 386. 
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241 Article 3(1) CAT. 
242 In terms of the existence of practical problems in respect to the burden of proof, this 
point is briefly alluded to in Bruin and Wouters (n 39) 26. 
243 Achieving even European consensus as to a framework for assurances has so far 
proven elusive; and clearly the ECtHR would be unwilling to lower the risk threshold to 
that, for example, of the US standard, since this was unsuccessfully argued in A v The 
Netherlands, App No 4900/06 (20 July 2010). With regard to the fact that a European 
framework may be poised for future development, see Pillay (n 125). 
244 See RB (n 24) [242]: ‘In this field there can be no absolute guarantees that 




                                                                           
                                                                           
                                                                         
                                                                        
                                                                           
                                                                               
                                            
                                                                     
                                                       
                                                                              
                                                                            
                                                                           
                                                                         
                                                                                 
                                                                          
                                                                           
                                                                            
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
jurisprudence does not require them to achieve that standard. The words “substantial” 
and “real risk” show that the court's approach is essentially a practical one that strikes a 
balance between the interests of the community and the protection of the individual.’ 
245 States cannot balance the risk posed by an individual against the threat to the 
community (Saadi n 49); an individual cannot be deported where there is a ‘real risk’ of ill-
treatment (Chahal (n 52)). In the SIAC judgment in DD and AS v SSHD Appeal no SC/42 
and 50/2005, the court considered (at [275]) expert evidence that it was ‘well-nigh 
unthinkable’ that the assurance would not be honoured by the Libyan government, but 
SIAC still reached the decision that based on all of the facts, there was a real risk of ill-
treatment which precluded deportation. This was cited by the Court of Appeal, rejecting 
the appeal of the Secretary of State, and again by a later House of Lords (respectively 
[2008] EWCA Civ 289; RB (n 24)). 
246 Martin Jones (n 171) 28. 
247 Larsaeus (n 236) 22. 
248 art 2(1)(a) of the Vienna Convention on the Law of Treaties; a Treaty is a document 
‘governed by international law’. There must be an intention to create obligations under 
international law. 
249 Jan Klabbers, The Concept of Treaty in International Law (Kluwer, 1996) 1–14, a point 
also supported by Gregor Noll, ‘Diplomatic Assurances and the Silence of Human Rights 
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250 Anthony Aust, Modern Treaty Law and Practice (Cambridge University Press, 2000). 
251 Larsaeus (n 236) 22. 
252 Oona Hathaway, ‘Do Human Rights Treaties Make a Difference?’ (2002) 111 Yale 
Law Journal 1935, 1938, cited in Human Rights Watch (n 161) 21.  
253 Ibid. Note that this does not necessarily preclude the possibility that MOU are not 
legally binding, but it raises a significant doubt. 
254 SIAC acknowledged as much in the context of the Jordan assurance, since if the MOU 
amounted to a Treaty, and was therefore binding, it would have required Parliamentary 
approval by Jordan. The clear intention of both governments was therefore that it was not 
legally binding. See Qatada SIAC (n 27) [500]. 
255 Larsaeus (n 367) 8. 
256 RB (n 24). 
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258 UK Compliance with the UN Convention Against Torture Joint Committee on Human 
Rights (September 2005) <http://www.justice.org.uk/images/pdfs/uncatsept05.pdf > 
accessed 9 June 2010, [17-20]; See also Agiza v Sweden, Case No 233/2003 (24 May 
2005), [13.4]: ‘The procurement of diplomatic assurances, which, moreover, provided no 
mechanism for their enforcement, did not suffice to protect against this manifest risk’. 
259 Ibid [21-33]. 
260 Note that ‘bilateral relationships’ include relationships between states where there is 
one clear junior political (or economic) partner. It could be argued that the USA and the 
UK, for example, are in a very strong position to negotiate for forceful assurances with 
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261 Kate Jones (n 171) 188. 
262 Even though that scrutiny has been criticized: see Mark Elliot, ‘The false promise of 
assurances against torture’. Justice Journal, 
<http://www.statewatch.org//news/2009/jun/The%20false%20promise%20of%20assuranc
es%20against%20torture%20-%20uk-torture-assurances-eric-metcalfe-justice.pdf.> 
accessed 10 September 2010, 85. 
263 Kate Jones (n 171) 186. 
264 Larsaeus (n 236) 8. 
265 In Qatada, SIAC questioned why it was ‘unclear why a bilateral agreement in the form 
of an MOU would be adhered to, where a multilateral human rights agreement with 
reporting arrangements has been breached,’ and continued  ‘The answer here as set out 
above is precisely that it is bilateral, and is the result of a longstanding and friendly 
relationship in which there are incentives on both sides to comply once the agreement 
was signed. The failure of those who regard these arrangements as unenforceable, in 
some asserted but not altogether realistic comparison with international human rights 
agreements, is a failure to see them in their specific political and diplomatic context, a 
context which will vary from country to country.’ Qatada SIAC (n 27) [508]. 
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267 Kate Jones (n 171) 186. 
268 Numerous SIAC decisions are referred to in the following analysis. For a full list, see 
http://www.siac.tribunals.gov.uk/outcomes2007onwards.htm. 
269 ‘whilst it is true that there are no specific sanctions for breaches, and the MOU is 
certainly not legally enforceable, there are sound reasons why Jordan would comply and 
seek to avoid breaches,’ Qatada SIAC (n 27) [507]. 
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271 SIAC has demonstrated the importance of trust between the British Government and, 
for example, the Algerian Authorities: see T v SSHD SC/31/2005 (22 March 2010) [16]. 
This could be contrasted with the UK government’s reliance on trust in the Libyan regime; 
SIAC held that particular assurance was insufficient (DD and AS v SSHD SC/42 and 
50/2005 (27 April 2007) [334]. See also Qatada SIAC (n 27) [312]. 
272 Qatada SIAC (n 27) [496]. See also the opinion of the ECtHR that ‘The Court shares 
SIAC’s view, not merely that there would be a real and strong incentive in the present 
case for Jordan to avoid being seen to break its word but that the support for the MOU at 
the highest levels in Jordan would significantly reduce the risk that senior members of the 
GID, who had participated in the negotiation of the MOU, would tolerate non-compliance 
with its terms’ Qatada (n 23) [201]. 
273 Lord Phillips, citing the test adopted by Mitting J in SIAC, RB (n 24) [23]. 
274 Ibid. 
275 Kate Jones (n 171) 177- 188. Note that Jones’s account lists six, but these have been 
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by the UK government, as opposed to suggestions for how to ensure compliance. SIAC is 
the arbiter in that case. 
276 529 F Supp 2d 543, 558 (MD Pa 2008). Original emphasis. 
277 See, for example, the notice taken by SIAC  of an ‘isolated incident’ in Algeria in which 
between 30 and 80 prisoners were stripped naked, beaten, kicked, beaten and 
threatened with sexual abuse: QJ v SSHD, SC/84/2009 (14 December 2009), [23]. 
278 In the context of the Jordan assurances, for example, see the SIAC decision of 
Qatada SIAC (n 27) [362]. SIAC considered the actions of ‘quite senior’ officers, who had 
sanctioned or turned a blind eye to torture, but held that this was mitigated by the King’s 
political power and prestige. 
279 This approach may be particularly important when dealing with states which are 
reluctant to ‘go beyond that which was strictly agreed to initially’: see the comments in 
respect of the Algerian promises of Mr. Layden, the Special Representative of the DWA 
regime for the Foreign and Commonwealth Office, summarized in the SIAC judgment 
Sihali v SSHD SC/38/2005 (26
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280 While this would therefore appear to question the validity of the Algerian assurances, it 
is submitted below that these already should fall below the required standard due to the 
absence of independent monitoring (at least until OPCAT is ratified). 
281 Or, in the words of SIAC, ‘the assessment of the value and effectiveness of 
assurances is less a matter of their text … and more a matter of the domestic political 
forces which animate a government and of the diplomatic and other pressures which may 
impel its performance of its obligations, or lead to quick discovery and redress for any 
breach’ DD and AS v SSHD SC/42 and 50/2005 (27 April 2007) [319]. Qatada SIAC (n 
27) [495], ‘[t]he political realities in a country matter rather more than the precise 
terminology of the assurances’. 
282 See, for example, Open Society Institute, The Global Campaign for Pretrial Justice, 
Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk (2010) 
<http://www.soros.org/initiatives/justice/focus/criminal_justice/articles_publications/public
ations/pretrial-detention-torture-20100409/summary-pretrial-detention-
torture.20100409.pdf> accessed 19 July 2010. 
283 For reasons of diplomatic relations and national security, it is often difficult to 
categorize the ways in which such sanctions could be implemented; SIAC will consider 
the availability of such sanctions in a closed session if necessary, and such 
considerations will inform its overall judgment. See, for example, SIAC’s assessment of 




                                                                              
                                                                        
                                                                              
                                                                           
                                                                        
                                                                              
                                                                      
                                                
                                                                             
                                                                      
                                                                          
                                                                         
                                                                            
                                                                     
                                                                           
                                                                               
                                                                            
                                                                        
                                                                          
                                                                                   
                                                                                 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
!
284 The court noted that very considerable efforts have been made at the highest political 
levels on both sides to strengthen these ties (BB v SSHD, SC/39/2005 at [18]). 
285Qatada SIAC (n 27) [355-356]; see, however, the opinion of SIAC, which accepted that 
‘although publicity can provide a measure of protection for those suspected of terrorism, it 
is no guarantee of their safety’ Naseer et Al v SSHD SC/77/80/81/82/83/09 [54]. 
286 ‘Political will apart, it seems to us that the best indicator of whether these assurances 
will be fulfilled is the experience of those who have been returned to Algeria,’ Sihali v 
SSHD SC/38/2005  [52]. SIAC compared Sihali’s potential treatment upon return to that 
of other deportees whom were higher in terms of threat hierarchy. In particular see [52-
64] of SIAC’s judgment, in which the Commission discussed the treatment of every 
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287 Qatada (n 23) [189]. 
288 Noll (n 249). 
289 States are currently required to submit a report to the Committee Against Torture one 
year after acceding to the Convention and then at 4-yearly intervals. The Committee 
against Torture adopted a new optional reporting procedure, consisting of a list of issues 
to which states are required to respond (United Nations, Report of the Committee Against 
Torture, Thirty Seventh Session, Thirty Eighth Session (A/62/44, 2007) paras 23-24). 
290 Under Article 19 of the Convention. As to the significance of OPCAT in a monitoring 
context, see below p 328-329.  
291 The four-yearly requirement was not observed either by the USA or the UK. The last 
report of the USA was due in 2001 and submitted in 2005, completed in 2006; the last 
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292‘Whether an individual’s presence in this country is a danger to this country is not a 
legal decision. It is not a justiciable issue or a matter of law; it is a matter of judgment. 
Judgment should be exercised by the Government, subject to the House of Commons, 
and not by a tribunal which is not under the control of the House’ (HC Deb 15 June 1971, 
col 392). 
293 For a comprehensive historical account of deportation since the 1971 Act, see Bradley 
and Ewing (n 4). 
294 These issues were considered by the ECtHR in Chahal (n 52) [150-153], with the 
ECtHR criticizing the mechanisms for review. These criticisms led to the creation of SIAC. 
295 Consideration of Reports Submitted by States Parties Under Article 19 of the 
Convention, Conclusions and recommendations of the Committee against Torture USA, 
CAT/C/USA/CO/2, at [22]. 
296 Gemeinsames Ministerialblatt, 30 October 2009 (GMBl 42-61, S 877ff). Sections 60(2), 
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297 See the approach of Lord Phillips in RB, citing comments made by Baroness Hale, in 
the context of the Asylum and Immigration Tribunal, in AH (Sudan) v SSHD (UNHCR 
intervening) [2007] UKHL 49 (RB (n 24)). 
298 The role of SIAC in assessing the viability of assurances was effectively vindicated by 
the ECtHR, which considered that SIAC was a ‘fully independent court’ with the power to 
conduct a ‘full merits review’ of the deportation, including the power to quash the 
deportation order (Qatada (n 23) [220]). 
299 For an examination of which, see Deeks (n 122) 74-79. The suggestion that the US 
policy should be different (i.e. not establish full judicial review) in light of  the ‘sense within 
the Executive Branch that the US role in the world may require a greater degree of 
discretion and confidentiality than that required by our Western allies’ is particularly 
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300 RB (n 24) [185] (Lord Hoffmann): ‘There is in my opinion nothing in the subsequent 
jurisprudence of the ECHR to change the question or to convert it into a question of law’. 
See also Lord Hope, [214]: ‘There is nothing in Convention law or section 6(1) of the 
[Human Rights] Act that requires SIAC's findings of fact on these issues, contrary to this 
provision, to be reopened on appeal’. 
301 s. 7(1) Special Immigration Appeals Commission Act 1997. 
302 RB (n 24) [191] (Lord Hoffmann). 
303 pursuant to s. 6 HRA 1998. Ibid [189]. 
304 Ibid [66] (Lord Phillips): ‘There is good reason for this. The length of SIAC's decision in 
Qatada's case, and the time that it took to deliver, evidences the size of the task that a 
rigorous scrutiny of the material facts in a case such as this can involve. It makes sense 
to reserve such a task to a specialist tribunal without providing for a full merits review by 
an appellate court.’ See also the comments of Lord Hoffmann at [190]: ‘there is nothing in 
the Convention which prevents the United Kingdom from according only a limited right of 
appeal, even if the issue involves a Convention right. There is no Convention obligation to 
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305 Elliot (n 262). 
306 Qatada SIAC (n 27) [339]; Y v SSHD SC/36/2005, [324-326]. 
307 Y and Othman v SSHD SC/36/2005 SC/15/2005, [59]. 
308 Kate Jones (n 171) 193. Note that this is not without criticism: Elliot (n 262) 82-83, 
opines that ‘A superficial consideration of SIAC’s judgments might lead one to conclude 
that its rejection of the Libyan MOU was proof of the overall reasonableness of its 
approach. Nothing could be further from the truth. The fact that even SIAC found a 
promise from Colonel Gadaffi too weak an assurance against torture is proof only that its 
members are not entirely bereft of reason, not that their judgment is therefore to be 
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309 A and Others v  United Kingdom, App no 3455/05, 19 February 2009 (ECtHR, Grand 
Chamber) [219]; Qatada (n 23) [219-225]. 
310 Liberty and Justice Joint Submission (n 186) [16]. 
311 Dangerous Deals (n 223) 6. 
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313 United Nations, Treaty Series, vol. 1465, 85. The USA in particular lists such a 
reservation. 
314 Dangerous Deals (n 223) 30. 
315 Human Rights Watch (n 161) 26-27. 
316 Testimony of Porter J. Goss before the Senate Select Committee on Intelligence, 
“Global Intelligence Challenges 2005: Meeting Long-Term Challenges with a Long-Term 
Strategy,” February 16, 2005,  
<http://www.cia.gov/cia/public_affairs/press_release/2005/pr02172005.html>, cited in 
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317 Dangerous Deals (n 223) 9-10. 
318 Qatada SIAC (n 27) [496]. 
319 Agiza v Sweden, Communication 233/2003 (UN Doc Cat/C/34 /D/233/2003, 2005). 
320 See, for example, VV v SSHD SC/59/2006 (2 November 2007), [30]. 
321 Saadi (n 65) [147]–[148]. 
322 UNHCR Note on Diplomatic Assurances and International Refugee Protection, 
Geneva (August 2006) 
<www.unhcr.no/Pdf/protect/Diplomatic_assurances_Int_Ref_protection.pdf>, accessed 
22 July 2010, [22].  
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324 JCHR, Counter-Terrorism Policy and Human Rights: Terrorism Bill and related matters, 
(HL 75-I HC 561-I, 2005) [142]. 
325 RB (n 24) [115] (Lord Phillips).  
326 UN Commission on Human Rights, Report of the Special Rapporteur on the question 
of torture, 62
nd session (E/CN4/2006/6, 23 December 2005) [31] (Special Rapporteur 
Report). 
327 RB (n 24) [115] (Lord Phillips). 
328 ‘damage will be done, either to the diplomatic assurances, or to multilateral treaties 
protecting human rights. Or, one may add, to the coherence of international law’ Noll (n 
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329 See Human Rights Watch (n 161) 23: ‘If the international community as a whole were 
to endorse assurances to protect one person, it would be perceived as ignoring those 
systematic failings, neglecting the obligation to address the endemic nature of the 
problem, and providing abusive governments with a device to falsely flaunt their human 
rights credentials without having to abide by their general legal obligations on torture.’ 
330 UN High Commissioner for Human Rights, Statement before the Council of Europe 
Group of Specialists on Human Rights and the Fight against Terrorism, 29-31 March 
2006. 
331 In the context of Agiza v Sweden, it has been suggested that the assurances at play 
fell short of those required by CAT: Noll (n 249) 12. 
332 Kate Jones (n 171) 190. 
333 Ibid. 
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335 Noll (n 249) 11. 
336 Human Rights Watch (n 161) 4; Dangerous Deals (n 223) 9; Rebekah Braswell, 
‘Protection Against Torture in Western Security Frameworks: The Erosion of Non-
Refoulement in the UK-Libya MOU’ (University of Oxford Refugee Studies Center 
Working Paper No 35, Oct 2006) 17.  
337 It is easy to see how this could apply to the QDF, the body which was notionally 
responsible for monitoring compliance with the Libyan assurances, given its perceived 
lack of complete independence (see DD and AS v SSHD SC/42 and 50/2005 (27 April 
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338 This particularly may be the case if the sending state has no enforcement mechanism 
or system in place in case of breach of the assurance: see eg Agiza v Sweden 
Communication (n 186).  
339 Special Rapporteur Report (n 326) [31]. 
340 UN High Commissioner for Human Rights, Human Rights Day Statement, On 
Terrorists and Torturers (7 December 2005)< 
http://pacific.ohchr.org/arbour_07122005.htm> accessed 3 April 2010. 
341 ‘It is, of course, true that a detainee could be tortured by the chiffon method, and 
refuse to say anything about it afterwards but such an event could occur even under a 
monitoring regime,’ BB v SSHD SC/39/2005 (5 December 2006), [21]. The chiffon 
method of torture is essentially the practice of ‘waterboarding’, where a rag is forced into 
the victim’s mouth and water, urine or chemicals are poured on to it to induce the 
sensation of drowning. SIAC in Othman stated that expert training in detection methods 
would offset the risk of such treatment by monitoring staff (Qatada SIAC (n 27) [515-
516]). 
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343 Ibid 192. 
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345 Assessing Damage, Urging Action (n 185) 105. 
346 Jones (n 171) 189 contends that the system of assurances by the UK government 
complements existing Multilateral Human Rights Treaties and does not weaken them; 
that out of control security forces are not a prevailing concern in Algeria, Jordan or Libya 
(ibid 190); and that that the use of assurances does not result in a two-tier system, 
whereby insistence on compliance with human rights in some instances impliedly 
condones human rights abuses in others (ibid 192). 
347 Ibid 189. Itself, this contention is hardly surprising, since to state otherwise would be a 
tacit admission that the UK government was in breach of its international obligations 
under CAT. 
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349 UN High Commissioner for Human Rights, Statement before the Council of Europe 
Group of Specialists on Human Rights and the Fight against Terrorism, 29-31 March 
2006. 
350 Only 74 states have either signed or ratified OPCAT, and of those, only 54 have 
ratified (Optional Protocol to the Convention Against Torture and other Cruel, Inhuman or 
degrading Treatment or Punishment <http://www2.ohchr.org/english/law/cat-one.htm> 
accessed 19 June 2010). 
351 For example, in a UK context, Jordan, Libya, Lebanon, Ethiopia and Algeria, 5 of the 
states from which assurances or MOU have been sought by the UK, have not signed or 
ratified the treaty. 
352 Special Rapporteur of the UN Commission on Human Rights on torture and other 
cruel, inhuman or degrading treatment or punishment, Report submitted pursuant to 
General Assembly resolution 58/164 (UN doc A/59/324, 1 September 2004) [42]. 
353 Agiza v Sweden Communication (n 186) [13.8]–[13.15]; Report of the High 
Commissioner for Human Rights on Protection of human rights and fundamental 
freedoms while countering terrorism to the UN Commission on Human Rights (UN doc 
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354 Lord Phillips, citing the test adopted by Mitting J. in SIAC: RB (n 24) [23]. 
355 Agiza v Sweden Communication (n 186). 
356 Larsaeus (n 236) 18. 
357 See particularly DD and AS v SSHD SC/42 and 50/2005 (27 April 2007), [329-331], in 
which SIAC held that the body responsible for monitoring the Libyan assurance was not 
sufficiently independent of the Libyan regime. The SIAC decision was upheld by the 
Court of Appeal: [2008] EWCA Civ 289. 
358 Larsaeus (n 236) 18. 
359 ‘The more independent the monitoring body, the more HMG can rely on them to report 
breaches and not to hide them, regardless of whatever perception they may have of 
HMG's underlying interests’ Kate Jones (n 171) 192. 
360 RB (n 24) [193] (Lord Hoffmann): ‘In this particular case the Algerian government 
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361 See [98] of the closed judgment (made open), Y v SSHD SC/12/2005, in which SIAC 
held that the reason Algeria had refused monitoring was not because of fear as to what 
would be revealed or prevented by monitoring but rather ‘The assessment of a sensitive, 
rather prickly state, seeing NGO monitoring, UK monitoring, bilateral monitoring 
agreements as a public slur on its record (however true in substance), and thus as a 
public humiliation at the hands of a Western former colonial power which has not been 
notably friendly or helpful to it in the past’. 
362 Kate Jones (n 171). 
363 Dangerous Deals (n 223). 
364 Qatada (n 23) [203]. 
365 Ibid [203-204]. 
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367 RB (n 24). 
368 Sihali v SSHD SC/38/2005, [41]. 
369 There were 11 cases, all substantially similar in result with regard to the sufficiency of 
the assurance, from August 2006 to 2010 (these were briefly discussed in Sihali (n 368) 
[40]). 
370 Dangerous Deals (n 223) 6. 
371 Special Rapporteur Report (n 326) [31]. 
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373 See the approach of SIAC in Qatada (n 27) [509]: the Commission ‘ascribe real 
significance to that point’ with respect to Qatada, but observed that the issue had arisen 
elsewhere. 
374 Ibid. SIAC considered that the monitoring would not be wholly ineffective for this 
reason; first, in other instances allegations of torture had routinely been made (and 
therefore the deterrent factor did not seem to be an issue) and second, the existence of 
MOU would reduce the threat of reprisals since there was a known disapproval of such 
acts higher up in government. 
375 Ibid. ‘very careful scrutiny which Special Rapporteurs, NGOs and others will give to 
these deportations means that not only are abuses in these cases unlikely but that any 
abuses that may occur are likely to be detected sooner rather than later, even if notice of 
them comes to HMG in less direct ways, including through rumour. This is a valuable 
additional safeguard.’ 
376 JCHR, The UN Convention Against Torture (CAT), 19th Report of Session 2005-06 
(HL 185 HC 701-I, 2006) [116]. 
377 James Sturke, ‘Amnesty refuses involvement in UK deportations’ Guardian (London, 
26 August 2005); as to the refusal of the Red Cross, see Youssef v Home Office [2004] 
EWHC 1884, [26]. 
378 See, for example, Amnesty International’s conclusion that ‘monitoring mechanisms 
that are not part of an established framework with a proven track record not only in 
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immediately stopping all further abuse, and in actually reducing the incidence of torture, 
cannot seriously be considered as having any significant preventive or deterrent effect’ 
(Dangerous Deals (n 223) 11).  
379 Ibid. Amnesty International draws on considerable European research, concluding that 
Denmark, France, Italy and Sweden either considered the use of assurances or were 
undecided. Germany and the UK remain strong progenitors of a DWA regime. 
380 Y v SSHD, SC/12/2005, [84] (paragraphs from closed judgment made open).  
381 ‘experience has shown that the risk of ill-treatment of a detainee is greatest during the 
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382 Ben Khamais v Italy App no 246/07 (ECtHR, 25 February 2009). 
383 Italy had ignored the advice of the ECtHR Court, pursuant to Rule 39, which had 
indicated that it should stay removal proceedings pending a full hearing. Statewatch 
reports that the Italian government’s response made it clear that it preferred to deport 
where its national security was threatened, rather than wait for a ‘slow’ ECtHR to make a 
judgment (Italy repeatedly ignores ECtHR orders to suspend expulsions to Tunisia, 
(Statewatch), <http://www.statewatch.org/news/2009/sep/italy-echr-tunisia.pdf> accessed 
15 March 2011. 
384 Ben Khamais v Italy (n 382) [61]. 
385 See Memorandum of Understanding between the government of the United Kingdom 
of Great Britain and Northern Ireland and the government of the Hashemite Kingdom of 
Jordan regulating the provision of undertakings in respect of specified persons prior to 
deportation, <http://www.statewatch.org/news/2005/aug/uk-jordan-MOU.pdf> accessed 
10 March 2010. 
386 Qatada (n 23)[202]. 
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388 Larsaeus (n 236) 22. 
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391 See the conclusions in ch 6 p 352-353 . 
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393 RB (n 24). 
394 Lord Phillips, citing the test adopted by Mitting J in SIAC, RB (n 24) [23]. 
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396 See the (probably obiter) remarks in RB (n 24) [102] (Lord Philips); this was applied at 
in Naseer et al v SSHD SC/77/80/81/82/83/09, [36]. 
397 RB (n 24) [23]. 
398 The Court of Appeal has recently denied that there is a rule of law that requires post-
return monitoring: MS (Algeria) v Secretary of State for the Home Department [2011] 
EWCA Civ 306, [26]. 
399 Qatada (n 23) [189]. 
400 Strasbourg has confirmed that what is required is an assessment of ‘whether 
compliance with the assurances can be objectively verified through diplomatic or other 
monitoring mechanisms, including providing unfettered access to the applicant’s lawyers’ 
(Ibid). But the Jordanian assurances rest in part upon the use of an independent 
organization (the Adaleh Centre for Human Rights Studies) to monitor and report on the 
treatment of deportees and compliance with assurances generally. The door is therefore 
left open to further challenges inter alia where such independent monitoring mechanisms 
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401 This certainly appeared to be the case with the Jordanian monitoring body, as was 
observed by the ECtHR in Qatada (n 23) [203]. 
402 As  has  been  argued  elsewhere:  see  Ben  Middleton,  ‘Deporting  Terrorist  Suspects 
With Assurances: Lessons From The United Kingdom’ (2012) Vol 10 Connecticut Public 
Interest Law Journal Vol 10 (forthcoming).                                 
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1 See the uncertainty surrounding the use of detention in the USA: ch 3 p 165; for the 
uncertainty generated by the use of detention post-9/11, see ch 3 p 169-171. For 
uncertainty in the control order and TPIM regimes, see ch 4 p 220-221, 228, 233, 257. 
For the removal regime, see ch 5 p 290-291, 333. 
2 For oversight of the Northern Ireland detention measures, see ch 3 p 126, 133; for 
oversight in a US detention context, see p 148-149, 151, 156.  For judicial oversight of 
detention, see ch 3 p 169-171. For oversight of pre-charge detention, see ch 3 p 173, 
176, 177-183. In relation to control orders, see ch 4 p 212-215; for judicial challenges see 
ch 4 p 222-224; and see generally p 236-237. For TPIMS, see ch 4 238, 239, 252-255. 
For removal strategies, see ch 5 p 289-290, 312-114, 334-335. 
3 In a detention context, see ch 3 p 136, 156, 159, 161, 172, 176. In the context of control 
strategies, see ch 4 219-224, 239-241, 245, 252-256.  
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Bills, Draft Detention of Terrorist Suspects (Temporary Extension) Bills (HL 161 HC 893, 
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6 David Anderson QC, The Terrorism Acts in 2011: Report of the Independent Reviewer 
on the Operation of the Terrorism Act 2000 and Part 1 of the Terrorism Act 2006 (June 
2012, LSO) 7.71-7.73 (2011 Review). 
7 Above, ch 3 p 185-186. 
8 See 2011 Review, above (n 6). 
9 Ibid; ch 3 p 186. 
10 Some of these proposals were argued in Ben Middleton, ‘Rebalancing, Reviewing or 
Rebranding the Treatment of Terrorist Suspects: the Counter- Terrorism Review 2011’ 
(2011) JCL 75(3) 225–248 and published ahead of the Terrorism Prevention and 
Investigation Measures HC Bill (2011) 193 in order to inform pre-legislative debate and 
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11 ch 4 p 240-241. 
12 ch 4 p 247-248. The attempts at judicial clarity were not helpful: see Lord Brown’s 16 
hour limit (ch 4 p 226, 233), which has now been overtaken by the ‘overnight’ statutory 
requirement. 
13 Ibid. 
14 ch 4 p 238. 
15 ch 4 p 243-244. 
16 ch 4 p 252-255. 
17 In an emergency context, see ch 3 p 144-159. For pre-charge detention, see p184-185; 
for the use of Draft Bills to introduce Enhanced TPIMs, see ch 4 p 252-255, and in 
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19 ch 5 p 333-334. 
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21 ch 5 p 326-330. 
22 RB (Algeria) and another v. SSHD; OO (Jordan) v SSHD [2009] UKHL 10. 
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24 For contextual theory, see ch 2 p 105-110; for analysis of emergencies in a Northern 
Ireland context, see ch 3 p 132-133; for the emergency response to 9/11, see ch 3 p 155-
157, 171, 185-186. In relation to control orders and TPIMs, see ch 4 p 212, 263. 
25 For contextual theory, see ch 2 p 108, 110; in relation to the normalization creep of 
detention powers, see ch 3 p 176, 184. In relation to normalization of the TPIM regime, 
see ch 4 p 250-251. 
26 ch 2 p 107-110. 
27 In England and Wales, see the way in which the control order renewals operated (ch 4 
p 213, 215, 229, 250). In the United States, it was seen that attempts to increase 
oversight of the USA PATRIOT Act once it was passed, were repeatedly rejected (ch 3 p 
156). 
28 Clive Walker, Blackstone’s Guide to the Anti-Terrorism Legislation (2
nd edn, OUP, 
2009) 21. 
29 In relation to the Northern Ireland emergency, see ch 3 p 132; in relation to the attitude 
post-9/11, see ch 3 p 161 and ch 4 p 229-231.                                  
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30 Ibid. 
31 ch 3 p 163, and in relation to missed opportunities, p 171. In relation to the control 
order jurisprudence, see ch 4 p 219-224. 
32 Bruce Ackerman, ‘The Emergency Constitution’ (2004) 113 Yale Law Journal 1029, 
1047. 
33 Ibid 1060. 
34 Ibid 1047-48. 
35 Ibid 1048. 
36 Ibid. 
37 Ibid 1053. Note that Ackerman’s model also espouses juridical and financial checks: 
compensation is to be provided to those detained in an emergency period and the                                 
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judiciary would exercise immediate microanalysis of each detention following its 
termination. Complete adoption of that model is not proposed here. 
38 In relation to Northern Ireland, see ch 3 p 132-133. For the criticisms directed at the 
inadequate temporal limitation of the response to 9/11, see ch 3 p 154-158. For the 
temporal limitation of the control order and TPIM regimes, see ch 4 p 250-251.  
39 CP Walker, ‘Constitutional Governance and special powers against terrorism’ (1997) 
35 Columbia Journal of Transnational Law 1. 
40 This ‘knee-jerk’ reaction was exemplified in relation to the Northern Ireland troubles (ch 
2 p 132-133) and the response to 9/11 (ch 3 p 154-158). 
41 The formal mechanism that allows for the declaration of an emergency in the Civil 
Contingencies Act 2004 would be unaffected (see below), though a new statute should 
make explicit that the 2004 Act should not apply to terrorism-related emergencies. 
42 Although Ackerman’s model in a US context is proposed by means of a framework 
statute rather than constitutional amendment (Ackerman (n 32) 1053). 
43 It may be necessary, for example, to devise the appropriate thresholds in light of the 
composition of each Parliament, following each General Election. 
44 Circumscription of the remit of the House of Lords is unlikely to gain its support: see for 
example the passage of the Parliament Act 1949 (see generally House of Commons 
Library Standard Note, The Parliament Acts (SN/PC/675, 23 March 2007). 
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46 Ibid. 
47 Above, ch 2 p 65-74. 
48 Above, ch 2 p 68-70. 
49 Ibid. 
50 Above, ch 2 (text to n 92). 
51 Equally, in the event of a terrorism threat requiring derogation from Article 5 ECHR, it is 
unlikely that the Courts will run roughshod over the government’s assessment of the 
emergency and any new regime contemplated in advance by a sovereign Parliament. 
52 Above, ch 2 p 69. 
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54 As to the requirement for a rights audit, see below p 355-356. 
55 The UK Parliamentary Sovereignty HC Bill (2011) 26, cl 4 directed that Royal Assent 
should not be provided to any future Bill that contravened its provisions. The Bill attracted 
little support and was rejected at Second Reading (HC Deb 18 March 2011 col 652). An 
equally concerning measure was the proposed requirement for a 55% no confidence vote 
in order to defeat the government (although the provision was dropped from the Fixed-
Term Parliaments Bill during Committee Stage, Fixed-Term Parliaments HC Bill (2010-
11) 119).  
56 In this context, political entrenchment simply means that there are political limits placed 
on issues around which Parliament can legislative (see e.g. AW Bradley & KD Ewing, 
Constitutional and Administrative Law (15
th edn, Pearson, 2011) 75-76). 
57 As the government stated in proposals for the passage of the HRA, ‘[it is not] 
necessary or … desirable to attempt to devise such special arrangements for this Bill,’ 
Home Office, Rights Brought Home (Cmd 3872, 1997) para 2.13. 
58 Thoburn v Sunderland City Council (2003) QB 151, 186-187. Laws LJ held that certain 
‘constitutional statutes’, including the HRA  and the European Communities Act 1972, 
were awarded a higher status and were not subject to the doctrine of implied repeal. See 
ch 2 p 67-68. 
59 A UK Bill of Rights Commission has been established and has heard preliminary 
evidence, but early reports are that its members are evenly split on retaining or repealing 
the HRA 1998 (Alan Travis and Patrick Wintour, ‘Deadlock likely on commission 
pondering a British bill of rights’ Guardian (London, 18 March 2011) 
<http://www.guardian.co.uk/law/2011/mar/18/deadlock-bill-of-rights-commission> 
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61 Clive Walker and Alexander Home, ‘The Terrorism Prevention and Investigation 
Measures Act 2011: one thing but not much the other?’ [2012] Crim LR 421; Liberty, 
‘Charge or Release: Terrorism Pre-Charge Detention Comparative Law Study’ 
<http://www.liberty-human-rights.org.uk/policy/reports/comparative-law-study-2010-pre-
charge-detention.pdf>. 
62 Ibid 12-13. 
63 Respectively s. 19(1)(a), (b) and (c) Civil Contingencies Act 2004 (CCA). For a 
complete discussion of the Act, see C Walker and J Broderick, The Civil Contingencies 
Act 2004: Risk, Resilience and the Law in the United Kingdom (OUP 2006). 
64 Ibid; s. 1(4)(a) CCA 2004. 
65 David Anderson QC, Evidence to the Joint Committee on the Draft Enhanced 
Terrorism Prevention and Investigation Measures Bill (HC 491-I, 11 July 2012); Lord 
Carlile, Fifth Report of Independent Reviewer Pursuant to s. 14(3) of the Prevention of 
Terrorism Act 2005 (1 February 2010) 28. 
66 Joint Committee On The Draft Detention Of Terrorist Suspects (Temporary Extension) 
Bills: Oral and associated written evidence < http://www.parliament.uk/documents/joint-
committees/detention-terrorists-suspects-bills/DTSoralwrittenev.pdf>114-115.                                 
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68 s. 20(1) CCA 2004. 
69 These issues are within the competence and terms of reference of the committee: see 
above ch 2 p 83 and see generally House of Lords Constitution Committee, First Report: 
Reviewing the Constitution: Terms of Reference and Method of Working (HL 11, 2001).  
70 See ch 2 p 110; ch 3 p 155, 178-180; ch 4 p 236-237, 250.                                 
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71 Particularly in relation to the normalized pre-charge detention limits: see ch 3 p 207. 
72 See, for example, the analysis of TPIMs and ETPIMs: ch 4 p 241-256. 
73 ch 3 p 155, 159. 
74 ch 3 p 126, 180, 184, 185, 191. 
75 ch 4 p 212, 234, 236, 249-251. 
76 ch 4 p 213, 215, 228, 251. 
77 Above, ch 2 p 76-87. In particular, a sunset clause engenders Parliamentary debate 
and allows for consideration of Select Committee reports and reports of the Independent 
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78 As was the case with the control order renewal debates or with extensions to pre-
charge detention: ch 4 p 212, ch 3 p 177-178. 
79 ch 4 p 256. 
80!The 30-day figure was suggested during the passage of the CTA 2008: ch 3 p 179-180.!
81 See ch 3 p 185; ch 4 p 234, 237, 238, 258. 
82 Walker (n 28) 55.  
83 KE Ewing, Bonfire of the Liberties: New Labour, Human Rights, and the Rule of Law 
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powerful committee akin to the position in Sweden, which may ‘hold in abeyance’ a bill 
thought to be contrary to the provisions of the ECHR for a period of up to 12 months (ibid 
277-278). 
85 Joint Committee on the Draft Detention of Terrorist Suspects (Temporary Extension) 
Bills (ch 3 p 188-190); Joint Committee on the Draft Enhanced Terrorism Prevention and 
Investigation Measures Bill (ch 4 p 259-261). 
86 Particularly given Parliament’s reticence to oppose executive requests following a 
terrorism emergency: for the response in Northern Ireland, see ch 3 p 126, p 130; in 
relation to the response to 9/11, see ch 3 p 154-159.  
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89 See ch 4 p 236-237 and in particular p 250-251. 
90 See ch 3 p 177; ch 4 p 228, 237. 
91 Walker (n 39) 302. 
92 Ibid.  
93 Respectively ch 3 p 185-186; ch 4 p 251; ch 5 p 334-335. 
94 This would fit with the suggestions of David Anderson in relation to the TPIM regime: 
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95 As to the US detention cases, see ch 3 p 163-169. For the control order jurisprudence, 
see ch 4 p 219-224. 
96 With the exception of Belmarsh, which precipitated the control order regime: ch 3 p 
169-170, and see ch 4 p 209. 
97 ch 4 p 219-224. 
98 Adam Tomkins, ‘The Rule of Law in Blair’s Britain’ (2007) 26 University of Queensland 
Law Journal 255, 267 (original emphasis). 
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100 As was suggested by David Anderson QC in the context of the TPIM regime: see ch 4 
p 251. 
101 Walker (n 39) 18. 
102 See ch 3 p 177, 186. 
103 See, in particular, the uncertainty generated by the control order cases: ch 4 p 216-
219. 
104 Walker (n 39) 18. 
105 For a discussion of which, see ch 4 p 237-239; and see generally Ben Middleton, 
‘Rebalancing, Reviewing or Rebranding the Treatment of Terrorist Suspects: the 
Counter-Terrorism Review 2011’  Journal of Criminal Law (2011) Vol 75(3) 225. 
106 See the comments of the counter-terrorism minister during second reading: ‘It would 
not be appropriate for me to suggest or require that a future Government act in a 
particular way … It would be reasonable and appropriate, however, to consider these 
matters carefully and in a measured and appropriate way, examining the security issues 
at that point in time in the same way as this Government sought to do in our counter-
terrorism review… We consider that a five-year renewal period, allowing each Parliament 
the opportunity to take a view on this important issue, strikes the right balance’ HC Deb 5                                 
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107 Given the acquiescence of the legislature to the demands of the government: see e.g. 
the passage of the Prevention of Terrorism (Temporary Provisions) Act 1974 (above ch 3 
p 126) or the passage of the Anti-Terrorism Crime and Security Act 2001 (above ch 3 p 
152, 153, 155).  
108 Ackerman (n 32) 1053. 
109 Above p 346-347. 
110 In the context of the passage of TACT 2000, see above ch 3 p135-136, 142; in the 
context of the Terrorism Act 2006 see ch 3 p 174. 
111 See ch 2 p 78-79. 
112 In relation to ATCSA, see ch 3 p 155. In the context of pre-charge detention, see ch 3 
p 177-178, and p 129. 
113 For control order renewals, see ch 5 p 213-214, 225, 228-229. 
114 See, for example, the Conservative abstention from the PTA renewal in 2008 (HC Deb 
21 February 2008, col 585), following its affirmation the previous year (HC Deb 22 
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115 Fiona de Londras, ‘Can Counter-Terrorist Internment Ever Be Legitimate’ (forthcoming 
in HRQ, 2011) (33); and see Fiona de Londras and Fergal Davis, ‘Controlling the 
executive in times of terrorism: competing perspectives on effective oversight 
mechanisms’ (2010) 30(1) Oxford Journal of Legal Studies 19, 35-36. 
116 Ibid. 
117 Ackerman suggestes that opposition parties should form a majority on, and chair, such 
standing committees in order to promote oversight (Ackerman (n 32) 1053). 
118 Lord Carlile, Sixth Report of the Independent Reviewer pursuant to section 14(3) of 
the Prevention of Terrorism Act 2005 (3 February 2010) 20. 
119 See, in particular, the discussion of Belmarsh (ch 3 p160-163), JJ (ch 4 p 217), F (ch 4 
p 229), Boumediene (ch 3 p193-196), Hamdan (ch 3 p188-189), Chahal (ch 5 p 270-271), 
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120 In relation to Belmarsh, see ch 3 p 169-170. In relation to the control order cases, see 
ch 4 p 219-224.  
121 ‘[a]s both Parliament and the courts derive their authority from the rule of law, so both 
are subject to it and cannot act in a manner which involves its repudiation’ Lord Woolf, 
‘The Importance of the Principles of Judicial Review’ (1996) Law Lectures for 
Practitioners, Hong Kong Journals Online 61, 75. 
<http://sunzi.lib.hku.hk/hkjo/article.jsp?book=14&issue=140018>  
122 This would require the courts to repudiate the doctrine of Parliamentary supremacy on 
the basis of an alternative principle of constitutionalism: see the dicta of Lord Steyn 
discussed above, ch 2 p 69-70. 
123 Vermeule, ‘Holmes on Emergencies’ (2009) 61 Stanford Law Review 163, 175-178. 
124 See, for example, the suggestion of Heymann that ‘a court should have to approve a 
president’s personal determination that a thousand or more lives are at risk in a particular 
situation where he seeks emergency powers. Perhaps the legislature should be able to 
revoke that decision. It may be desirable to limit the powers to a relatively short period of 
time,’ Philip Heymann, ‘Civil Liberties and Human Rights in the Aftermath of September 
11’ (2002) 25 Harvard Journal of Law & Public Policy 441, 451.  
125 This ambitious and radical change would involve a fundamental recasting of the 
constitutional role of the judiciary (see generally ch 2 above), and the legislative 
emergency procedure advocated above is preferable. 
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128 Above ch 4 p 224. 
129 In terms of codification, a variety of specific amendments to the detention provisions of 
Schedule 8 TACT 2000 were suggested by the Select Committee in order to ensure 
compliance with Article 5 ECHR (Joint Committee on the Draft Detention of Terrorist 
Suspects (Temporary Extension) Bills, Draft Detention of Terrorist Suspects (Temporary 
Extension) Bills (HL 161 HC 893, 23 June 2011) (Joint Committee Report) 45). 
130 Above, ch 2 p 72-74. 
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elected House of Lords have destabilized the Coalition Government and it is unthinkable 
that the Government will push for a repeal of the Human Rights Act 1998. See e.g. BBC 
News, ‘Home Secretary Theresa May wants Human Rights Act axed’ (London, 2 October 
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